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No. 040003 

) 
U N I T E D  S T A T E S  1 

1 
v. ) 

) Military Conmidon 
ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) Memberr 
Wa Ali Hamza Ahmed Sulcjmau a1 Bahlul ) 
aMa A h  Aaas a1 Maldd ) June 28,2004 
aWa A h  Anas Y a n d  ) 
alwa Mohammad Anas Abddlah Kbalidi 

llte following officers arc appoint& to serve as a Military Conmission for the purpose 
trying any ad all charges r e f d  for trial m the abovwstyied case. The Military Commission 
will meet at such times and places as directed by the Appointing Authority or the Residing 
Officer. Each memba of the Military Commission will serve until relieved by prope~ authority. 

In the maU of incapacity, rc6i@n, or mnoval of a who has not been 
d e s i w  as the Presiding Weer, the a1temat.e member is automatically appointed as a 
merubex. 

Colonel Peter E. Brownback, I& USA (Retired), Presiding 
Coloatl 
Colonel 

USAF, Member 
Li- Colonel 

John D. Altenburg, Jr. 
Appoiiting Authority 
hr Mitary ~ I O ~ ~ S  
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No. 040003 

U N I T E D  S T A T E S  

ALI HAMZA AHMAD SULAYMAN AL BAHLUL 
a#a Ali Hamza Ahmed Suleiman a) Bahlul 
alwa Abu Anas a1 Makki 
alwa A h  Anas Yemeni 
alWa Mohqmmad Anas Abdullah Khalidi 

1 
1 
1 
1 
1 Approval of Charge 
1 And Referral 
1 
1 June 28,2004 
1 

The c b q e  against Ali H m z a  Ahmad Sulayman a1 Bahlul (&a Ali Hamza Abmed 
Sultiman al Bahlul, akla Abu Anas al M W ,  alkla Abu Anas Yemeni, a#a Mohammad Anas 
Abdullab Khalidi) is approved and rcfcrred to the Military C-on identified at Encl 1 . The 
Presiding Ofl5ca will notify me not later than July 15,2004, of the initial trial schedule, 
including dates for submission and argument of motions, and a convening date. 

-$h kl&& 
John D. Altenbuqg, Jr. 
Appointiug Authority 
for Militmy C o d  ssions 

- 
Page 2 of- '2 
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TO THE SECRETARY OF DEFBNSB.. 

1.G~W.BUSH,r,~oft&UrdtsdSktcrdCarmolinderinChidafthr . 
~ ~ ~ ~ f r h c ~ n i ~ o d ~ ~ ~ ~ , b a c b y ~ ~ ~ ~ ~ ~ ~ [ ~ ~ b m ( f u ~ n i t s d ~ t r t d r ~ f  
kaoriu tbat ia dttian to Ali HuPzr Ahrard Sulrymrn &Baht& Dcpubnsat of 
DM- Inhment Ma! No, U S  wbo ir tmt United Sum 
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REVIEW EXHIBIT 4 
@ 

1. Review Exhibit (RE) 4 states that the names of the interpreters are 
protected information, and describes a process for ensuring the names 
of the interpreters are not released to the public. 

2. RE 4 states that the contractor providing language-translation 
services for military commissions requested that the names of 
translators not be released to the public. The Presiding Officer ordered 
that the names of the translators not be mentioned at the hearing or 
included in the record of trial that is made available to the public. The 
names of the translators will be attached to the record as a sealed 
exhibit. 

3. The order itself, RE 4, was classified "For Official Use Only" 
(FOUO). RE 4 consists of one page of text. 

4. Material classified as FOUO, absent permission from the 
classification authority, is not releaseable for posting on the Department 
of Defense (DoD) Public Affairs web site. 

5. The authority for the Presiding Officer's protective order is DoD 
Military Commission Order No. 1, paragraph 6(D)(5) (Aug. 31,2005). 

6. I certify that this is an accurate summary of sealed RE 4. 

M. Harvey 
Chief Clerk 

of Commissions 

RE 4 
Page 1 of 1 page(s) 



OEPARTMENT OF DEFENSE 
o m c ~  OF me CHI= m0secu-m 

1s10 DEFENSE PENTAGON 
WAsHmGroN,  DC -1-I610 

July a, 2001 

2SMC 
USMC 

SUBJECT: Detailed Fmemtom 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1 606 DEFENSE PENTAGON 
WASHINGTON. DC 20301-1600 

3 February 2004 

MEMORANDUM DETAILINO DEFENSE COUNSEL 

TO: LCDR PHILIP SUNDEL AND MAJOR MARK BRIDGES 

SUBJECT: DETAILING LETTER Rl3GP;RDfEX; MILITARY CONI4ISSION 
PROCEEDINGS OF ALI HAMZA AHHAD SULAYMAN AL BAHLUL 

Pursuant to the authority granted to me by my appointment as 
Chief Defense Counsel; Sections 4C and 5D of Military Order No. 
1. dated Harch 21, 2002; and Section 3B8 of Military Commission 
Instruction No. 4, dated April 30, 2003, you are hereby detailed 
as Military Counsel for all matters relating to Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman a1 
Bahlul. Your appointment exists until euch time any findings 
and sentence become final as defined in Section 6 ( H )  (2) of 
Military Commission Order No. 1 unless you are excused from 
representing Mr. a1 Bahlul by me or my successor 

In your representation of Mr. a1 Bahlul, you are directed to 
review and comply with the Presidential Military Order of 
November 13, 2001, "Detention, Treatment, and Trial of Certain 
Non-Citizens in the War Againtat Terrorism," (66 FR 57833); 
Military Commission Ordere No. 1 and 2 and Military Codseion 
Instructions 1 through 9 and all Supplementary Regulations and 
Instructione iseued in accordance therewith. Specifically, you 
are directed to ensure that your conduct and activities are 
coneietent with the prescriptiaie and proscriptione specified in 
Section I1 of the Affidavit And Agreement By Civilian Defense 
Counsel at Appendix B to Nilitary Instruction No. 5. 

You are directed to inform Mr. al Bahlul of hie rights before a 
Military Commiseion. In the event that Mr. a1 Bahlul choaees to 
exercise hie rights to Selected Military Counsel or hie sight to 
Civilian Defense Couneel at his own expenee, you ehall inform nre 
am oaan as poeafble. 

In the event that you become aware of a conflict of interest 
ariefng from the representation of Mr. a1 Bahlul before a 
Military comnission, you shall immediately inform me of the 
nature and facts concerning such conflict. You should be aware 
that in addition to your State Bar and Service Rulee of 
Professional Conduct that by virtue of your appointment to the 
Office of Military Ccimdssims you will be attached to the 
Defense Legal Services Agency and will be subject to 

Page 7 



professional supervision by the Department of Defense General 
Counsel . 
You are directed to inform me of all requirements for personnel, 
office space, equipment, and supplies necessary for preparation 
of the defense of Mr. a1 Bahlul. 

Colonel Will A. Gunn, USAF 
Chief Defense Counsel 
Office of Military Conrmissions 

CC : 
Col Borch 
General Hemingway 
Mr. - 

Page 8 



RE 101 - United States v. Al Bahlal 

Index of Contents (Pages 1-2) 

1. Detailed Defense Counsel, US v. A1 Bahlul, Memorandum for Chief Defense Counsel, 
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DEPARTMENT OF DEFENSE 
OFFlCE OF MILITARY COMMISSIONS 

1931 JEFFERSON DAVIS HIGHWAY. SUITE 103 
ARLINGTON, VIRGINIA 22202 

20 April 2004 

MEMORANDUM FOR CHIEF DEFENSE COUNSEL 

SUBJECT: Request to Withdraw as Detailed Defense Counsel. Unired Srares v. a1 Bohlul 

I .  Undersigned counsel, detailed by you on 3 February 2004. to represent Ali Harnza Ahrned 
Sulayman a1 Bahlul in proceedings before a military commission. ma with Mr. a1 Bahlul on 
several occasions dwing the week of 12-16 April 2004. in the detention facility at Guantanamo 
Bay, Cuba. At the last of those meeting Mr. a1 Bahlul informed us that he did not desire the 
services of either ourselves or any other counsel, military or civilian. Rather, Mr. a1 Bahlul 
wishes to represent himself in any militmy commission proceeding. 

2. Consequently, purmant to the authority granted you in Section 4C of Military Commission 
Order No. I .  dated March 21,2002. we respectfully request permission to withdraw as Mr. a1 
Bahlul's detailed defense counsel. 

3. To assist you in acting on this request, we note that international law recognizes the right of 
self-representation before criminal tribunals,' as do the Rules for Courts-Martial.' The rule 
governing the military commissions, however, do not appear to have provided a mechanism for 
such? 

4. Thank you for your consideration of this request. 

6fajor  ark A Bridges, USA 
D e f ~ C w n s t l  - 
Office of Military Commissions 

LcflR, JAOC, USN 
Ddense Counsel 

I M c l e  21(4Xd). Stmute of the Imanariod Crhniaal T n i  fot the Fcmnw Yugdda; M c l e  20(4)(d), Stanrtc 
of tbe Iowmtional Cri3lrinsl Tribrrml fbr R- ' Rule for Cows-Mutial%(c). ' see Section 4C(4), Military Conuni- Orda NO. 1: Section 3B(1 l), Militay Comanigioa lnsmaction No. 4. 

RE 101 (a1 Bahul) 
Page3of 114 

Page 11 



DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1 6 0 0  DEFENSE PENTAGOh 
WASHINGTION. DC 20301 - 1600 

26 April 2004 

MEMORANDUM FOR MAJOR MARK BRIDGES AND LCDR PHILIP SUNDEL 

SUBJECT: Request to Withdraw as Detailed Defense Counsel, United States v. a1 Bahlul 

I .  I have reviewed your memorandum dated 20 April 2004 in which you informed me of your 
client's desire ro represent himself in any military commission proceedings. In the same 
memorandum you requested permission to withdraw as Mr. a1 Bahlul's detailed defense counsel. 
In my opinion, 1 do not have the authority to decide whether Mr. a1 Bahlul can represent himself 
in military commission proceedings. I see that as a question for the Appointing Authority and/or 
for a military commission. As a result, I will not decide that issue. 

2. While I lack the authority to decide whether Mr. a1 Bahlul can represent himself before 
military commissions~ as Chief Defense Counsel. I do have the authority pursuant to Militw 
Commission Order (MCO) No. I and Military Commission lnstmctidn (MCI) No. 4 to make a 
decision on your request to withdraw as Mr. a1 Bahlul's defense counsel. Your request to 
withdraw is denied. 

3. The procedures for military commissions as currently drafted envision a central role for 
Detailed Defense Counsel. Accordingly, several provisions of MCO No. I and MCI No. 4 
convince me that it would be inappropriate to approve your request to withdraw as Detailed 
Defense Counsel. These provisions include: paragraph 4C(4) of MCO No. 1 which states that 
'We Accused must be represented at all relevant times by Detailed Defense Counsel;" paragraph 
5D of MCO No. 1 which states that at least one Detailed Defense Counsel shall be made 
available to the Accused sufficiently in advance of trial to prepare a defense and until any 
findings and sentence becomef i~ l  in acwrdance with Section 6m(2)" (emphasis added); 
paragraph 6B(3) of MCO No, 1 which allows an Accused to be excluded from commission 
proceedings but provides that Detailed Defense Counsel can never be excluded; and paragraph 
6B(5)(b) of MCO No. 1 which sets out procedures for handling Protected Information during 
commission proceedings and provides that such information can never be admitted into evidence 
if not presented to Detailed Defense Counsel. 

4. Paragraph 3q2)  of MCI No. 4 speaks directly to the point of whether or not Detailed Defense 
Counsel can be relieved of the responsibility of representing an Accused before a Military 
Commission. This paragraph provides that "Detailed Defense Counsel shall represent the 
Accused before m i l i m  and that counsel "shall so serve nowWthstanding any 
intention expressed by the Accused to represent himelj: (Emphasis added)." 

RE 101 (a1 Bahul) 
Page 4 of 1 14 
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5. You are lo continue to represent Mr. al Bahlul consistent with my letter (dated 3 February 
2004) detailing you to represent him. In the event, your client decides to exercise other options 
with respect to representation by Detailed Defense Counsel, please notify me so that 1 can 
consider his request. 1 am copying the Appointing Authority and the Legal Advisor to the 
Appointing Authority on this memorandum and 1 invite you to appeal to the Appointing . . 

~uthority if you disagree with my decisions on these matters. 

WILL A. GUNN, Colonel, USAF 
Chief Defense Counsel 

cc: 
Appointing Authority 
Legal Advisor to the Appointing Authority 

RE 101 (a1 Bahul) 
Page 5 of 114 
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DEPARTMENT OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

1931 JEFFERSON DAVIS HIGHWAY, SUITE 103 
ARLINGTON, VIRGINIA 22202 

1 1 May 2004 

MEMORANDUM FOR SECRETARY OF DEFENSE; GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE; AND APPOINTING AUTHORITY 

SUBJECT: Request for Modification of Military Commission Rules to Recognize the Right of 
Self-Representation, United States v. a1 Bahlul 

1. Lieutenant Commander Philip Sundel, JAGC, USN, and Major Mark Bridges, USA, were 
detailed by the Chief Defense Counsel, Office of Military Commissions on 3 February 2004, to 
represent Ali Harnza Ahmed Sulayman a1 Bahlul in proceedings before a military commission. 
Detailed counsel met with Mr. a1 Bahlul on several occasions during the week of 12-16 April 
2004, in the detention facility at Guantanamo Bay, Cuba. At the last of those meetings Mr. a1 
Bahlul informed us that he did not desire the services of either ourselves or any other counsel, 
military or civilian. Rather, Mr. a1 Bahlul wishes to represent himself in any military 
commission proceedings. 

2. On 20 April 2004, detailed counsel requested permission of the Chief Defense Counsel to 
withdraw as Mr. al Bahlul's detailed counsel (enclosure 1). On 26 April 2004, based on his view 
that the rules governing military commissions precluded self-representation, the Chief Defense 
Counsel denied our request (enclosure 2). 

3. Pursuant to section 4(b) of the President's Military Order of November 13,2001, section 7(A) 
of Military Commission Order Number 1, dated March 21,2002, and paragraph 6.3 of 
Department of Defense Directive 5105.70 of February 10,2004, respectively, each of you has 
the authority to modifjl or supplement the rules governing military commissions as necessary to 
facilitate the conduct of proceedings by military commissions. 

4. Given the view of the Chief Defense Counsel regarding the restrictive nature of the rules 
governing military commissions, we respectfully request that each of you exercise his authority 
to modifjl or supplement those rules so as to allow withdrawal by detailed defense counsel and 
recognize the right of persons to represent themselves before military commissions. 

5. In acting on this request, we ask that you consider the fact that international law recognizes 
the right of self-representation before criminal tribunals,' as do the Rules for Courts-MartiaL2 
Further, while the rules governing military commissions presently do not appear to have 
provided a mechanism for such, we invite you to consider the significant difficulties that will 
arise if counsel are required to represent accused who wish to represent themselves. 

' Article 21(4)(d), Statute of the International Criminal Tribunal for the Former Yugoslavia; Article 20(4)(d), 
Statute of the International Criminal Tribunal for Rwanda. 

Rule for Courts-Martial 506(c). 
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Request for Modification of Military Commission Rules to Recognize the Right of Self- 
Representation, United States v. a1 Bahlul 

6. As this matter involves ongoing litigation, we anticipate pursuing other avenues of redress if 
this request is not acted on by 11 June 2004. Thank you for your consideration of this request. 

Very respectfully, 

Philip Sundel 
LCDR, JAGC, USN 
Defense Counsel 
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DEPAKTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1 6 0 0  DEFENSE PENTAGON 
WASHINGTION, DC 20301-1#10 

May 25,2004 

MEMORANDUM FOR Mr. John D. Altenburg, Jr., Appointing Authority for Military 
Commissions 

SUBJECT: Response to Accused's request to modify the Military Commission Rules to 
recognize the right of self-repmentation 

The Accused, Ali Hamza Ahmed Sulayman al Bahlul, thnwgh detailed &fme counsel, 
Lieutenant Commander Philip Sundel, JAGC, USN, and Major Mark Bridges, USA, 
requests that that the Appointing Authority modify the Military Commission Rules to 
recognize the right of self-repmentation of the Accused. The Appointinq Authority is 
without authority to modify Military Commission Orders or Instructions. The authority to 
modifL Military Or& No. 1 rests solely with the Segetary of Defense. The General 
Counsel of the Department of Defense may modify Military Commission Instructions 
consistent with Military Order No. 1 ? 

I recommend Accused's request be denied. The Accused has no right to self- 
representation. Further, self-repmentation is inconsistent with a full and fair trial of the 
Accused, 

Under the Military Commission Orders and Instructions, the Accused is not authorized to 
conduct his own defense. The Military Commission Orders and I n s ~ o n s  state that the 
Accused must be represented by Detailed Defense Counsel dwing all relevant times, 
notwithstanding any intention expressed by the Accused to represent himself. 

The requkement of Detailed Defense Counsel arises fbm the authority of the Appointing 
Authority and Residing OfScer to close military commission proceedings and exclude the 
accused on grounds of protection of classified information or information protected fiom 
unautfiorized disclosure; safety of Commission participants; intelligence and law 
enforcement sources, methods, and acthitie; and other national security interests. 
Although the Accused may be excluded from these closed sessions, Detailed Defense 
Counsel may not be excluded. If the Accused conduds his own defense, he is without 

' Military Onler ofNovember 13,2001 (Rtsidepa's Military OnhNo. I), 4@). November 13,2001; DoD MCI No. 1, 
*A), April 30,2003; and DODD 5 105.70,6.3, Feb 10,2004. See also. DoD MCO, 7(A), March 21,2002, &bough 
cited by A c c u s e d m a u t h o r i t y t o a m e n d ~ d ~ n s ,  bin Ordcaaatho~tbe Appointing Authorityto 
promulgate Regulatha carradsteat with tbs &den aad I x M r d a q  subjbct to sppronl of tbe Gareral Courrsel of the 

of Dcfenac. = No. I.,(*). ' DoD MCO No. 1,4(C)(4); DaD MCI No. 4,3@)(11), 3@)(2). 
' DoD MCI No. 4,3(D)(2). 
s D ~ D  MCO NO. 1,4(A)(S)(a), 6(B)(3), DODD 5105.70.4.1.7. RE 101 (a1 Bahul) 
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representation in closed sessions from which he is excluded and thus is not afforded a fuU 
and fair trial. 

The Office of the Chief Prosecutor recommends that the issue be adQessed at a later time 
and that it is more appropriately handled by the Presiding Officer once charges are ref& 
(TAB A) 

I recommend that the Accused's request to modify Military Commission Rules to 
recognize the right of self-qmentation be denied and that you sign the attached 
memorandum to the General Counsel of the Department of Defense. 

If you have any qucstions regardioe tbis memorandum, please contact me at - 
rn 

" 
Legal Advisor to the! Appointing Authority 

for Military Commissions 

2 
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The Commission Hearing was called t o  o rde r  a t  0931, 
26 August 2004. 

PO : The m i l i t a r y  c o m i s s i o n  i s  c a l l e d  t o  o r d e r .  

P (CDR : Thi s  m i l i t a r y  commission is convened by Appointing 
Order number 04-003, dated June 28th 2004; copies  of 
which have been furn ished  t o  t h e  members of t h e  
commission, counsel,  and the  accused, and which w i l l  be 
marked a s  Review Exhib i t  1 and a t t ached  t o  t h e  record.  
There a r e  no c o r r e c t i o n s  noted to  t h e  appoint ing o r d e r .  
The P r e s i d e n t i a l  determinat ion t h a t  t h e  accused may be 
sub jec t  t o  t r i a l  by  m i l i t a r y  commission has been marked 
a s  Review Exhib i t  2 and has been provided t o  a l l  
members. 

The charge has  been proper ly  approved by  t h e  appoin t ing  
a u t h o r i t y  and r e f e r r e d  t o  t h i s  commission f o r  t r i a l .  
The prosecut ion  caused a copy of! t h e  charge i n  English 
and Arabic, t h e  accused ' s  n a t i v e  language, t o  be served 
on t h e  accused on August 12, 2004. 

The prosecut ion  is ready to  proceed i n  t h e  commission 
t r i a l  o f  t h e  United S t a t e s  versus  A 1 i  Hamza Sulayman a1  
Bahlul . 
The accused, c o m i s s i o n  members, and a l t e r n a t e  
canmission member named i n  t h e  appoin t ing  o rde r  and 
detailed t o  t h i s  c o m i s s i o n  a r e  p re sen t .  

A l l  d e t a i l e d  counsel a r e  presen t .  

Gunnery Sergean -has been detailed r e p o r t e r  for 
t h i s  c o m i s s i o n  an has  prev ious ly  been sworn. 

PO : 1'11 no te  t h a t  she ' s  g o t t e n  a promotion t h a t  s h e  i s n ' t  
aware o f .  

P (CDR : Yes, sir. sergeant- 

Secur i t y  personnel  have been d e t a i l e d  f o r  t h i s  
commission and have been prev ious ly  sworn. 

The i n t e r p r e t e r s  have been d e t a i l e d  f o r  t h i s  commission 
and have a l s o  been previously sworn. The f u l l  names of 
t h e  i n t e r p r e t e r s  who a r e  providing i n t e r p r e t a t i o n  f o r  
today's hear ing  a r e  contained i n  Review Exhibi t  3, a 
copy of which has  been previously provided t o  t h e  
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defense and t h e  r e p o r t e r s  f o r  i nc lus ion  i n  t h e  record. 

The b a i l i f f  has  a l s o  previously been sworn. 

PO : Previously marked, shown t o  counsel ,  and signed is RE 4 ,  a 
p r o t e c t i v e  order  concerning t h e  i d e n t i t y  of t h e  
i n t e r p r e t e r s .  E i the r  s i d e  ob jec t  t o  t h a t  order? 

P ( C D R  No, sir. 

DC (LCDR Sundel) : No, s ir .  

PO : I have been designated a s  t h e  pres id ing  o f f i c e r  of t h i s  
commission b y  t he  appointinq au tho r i ty ,  and I have been 
previously sworn. A 1 1  o t h e r  members of t h e  commission 
and t h e  a l t e r n a t e  member w i l l  now be sworn. 

A l l  persons i n  t h e  courtroom, p l ease  r i s e .  

The members were sworn. 

PO: The cormnission i s  assembled. 

I would ask before we cont inue a l l  people who a r e  going 
t o  speak t o  remember t h a t  we have t o  speak s o  t h e  
i n t e r p r e t e r s ,  t h e  t r e n s l a t o r s  can t r a n s l a t e .  

Before cont inuing with preliminary mat te rs ,  it i s  
necessary f o r  me t o  inqui re  i n t o  t h e  accused ' s  need f o r  
an  i n t e r p r e t e r .  

M r .  d l -  Bahlul, do you understand and speak English? 

ACC : I p r e f e r  t o  have an i n t e r p r e t e r .  

PO : Would you repea t  t h e  t r a n s l a t i o n ,  p lease?  

ACC : I p r e f e r  t o  have a n  i n t e r p r e t e r  p re sen t .  

PO : What language do you speak? 

ACC : Arabic language. 

PO: A s  I s a i d  e a r l i e r ,  t r a n s l a t o r s  have been appointed t o  t h i s  
case. Do you understand t h e  t r a n s l a t i o n  that is  being 
made? 

ACC : Clear .  
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PO : Commander p l e a s e  s t a t e  t h e  d e t a i l i n g  and 
q u a l i f i c a t i o n s  of t h e  prosecut ion.  

P (CDR S i r ,  a l l  members of t h e  prosecut ion have been 
d e t a i l e d  t o  t h i s  m i l i t a r y  commission by  the ch ie f  
prosecutor .  A l l  members- of t h e  prosecut ion  are 
q u a l i f i e d  under Mil i t a ry  Comiss ion  Order Number 1, 
Paragraph 4 ( b ) ,  and w e  have previous ly  been sworn. No 
member of the prosecut ion  has a c t e d  i n  any manner which 
might t end  t o  d i s q u a l i f y  u s  i n  t h i s  proceeding. The 
d e t a i l i n q  document has been marked as Review Exhibi t  5 
and previous ly  provided t o  t h e  cou r t  r e p o r t e r .  

PO : Commander Sundel, have e i t h e r  you or  Major Bridges -- 
wel l ,  have you and Major Bridges been proper ly  d e t a i l e d  
t o  t h i s  case? 

DC (LCDR Sundel):  We have, sir. 

PO : Has e i t h e r  of you ac ted  i n  any manner i ncons i s t en t  with 
your d u t i e s ?  

DC (LCDR Sundel):  Not t h a t  I ' m  aware o f .  

PO : 1'11 t a k e  t h a t  f o r  a no. 

Mr. a 1  Bahlul,  pursuant  t o  Mi l i t a ry  Commission Order 
Number 1, you a r e  now a t  t h i s  moment, represen ted  by 
your d e t a i l e d  counsel, Commander Sundel and Major 
Bridges.  They are provided t o  you a t  no expense. You 
may a l s o  reques t  a d i f f e r e n t  m i l i t a r y  lawyer t o  
represen t  you. I f  t h e  person you ask f o r  i s  reasonably 
ava i l ab l e ,  he or she  would be appointed t o  represen t  
you. I f  t h a t  happens, your d e t a i l e d  counsel,  Commander 
Sundel and Major Bridges,  would normally be excused; 
however, you could request  t h a t  they remain on t h e  c a s e  

I n  add i t i on ,  you may reques t  t o  be represen ted  by a 
c i v i l i a n  lawyer. A ' c i v i l i a n  lawyer would r ep re sen t  you 
a t  no expense t o  t h e  government. Such a lawyer must be 
a United S t a t e s  c i t i z e n  and c e r t i f i e d  to p r a c t i c e  law in 
t h e  United S t a t e s .  She or he must be e l i g i b l e  f o r  a 
s e c r e t  c learance  and agree i n  wr i t i ng  t o  comply with t h e  
r u l e s  of the  commissions. I f  you bad a c i v i l i a n  lawyer, 
t h e  d e t a i l e d  counsel,  Commander Sundel and Major Bridges 
would remain on t h e  case. Do you understand what I j u s t  
sa id?  
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ACC : Clear .  

PO : Do you have any ques t ions  about your r i g h t s  t o  be being 
represen ted  before  t h i s  commission? 

ACC : Am I allowed t o  represen t  myself? 

e0 : I ' m  r e f e r r i n g  t o  Mi l i t a ry  Commission Order Number I ,  
Paragraph 4 (cl , sub ( 4  . I t  s t a t e s ,  t h e  accused must be 
represen ted  a t  a l l  re levant  times by d e t a i l e d  defense 
counsel .  So the  answer is, no, you're not allowed t o  
r ep re sen t  yourself  . 

ACC : Excuse me.  If I can a sk  me judge -- 
e0: Please  speak up. 

ACC : -- i f  I can to  know the  reason t h a t  d i s q u a l i f i e s  m e  from 
represen t ing  m y s e l f .  I would like t o  know why, and i f  
not  -- 

PO : Okay. Are you asking t o  represent  yourself  before  t h i s  
commission? 

ACC : Yes, I would l i k e  t o  represen t  myself.  

PO : Sir, could you please t r y  speaking -- o r  move t h e  m i c  
c l o s e r  to  your se l f .  

ACC : Yes, I would l i k e  to represent myself. [ I n t e r p r e t e r :  Is 
t h a t  b e t t e r ? ]  

PO : L e t ' s  t a l k  about that. I want t o  go over  s eve ra l  ma t t e r s  
with you so  t h a t  you understand what such a request  
means. L e t  me  t a l k  about your d e t a i l e d  counsel.  

To be d e t a i l e d  counsel,  they have t o  be q u a l i f i e d  
a t to rneys ;  t h a t  means t h a t  t hey  have t o  be  admitted t o  
p r a c t i c e  before  t h e  h ighes t  cou r t  of  a s t a t e ,  and be 
commissioned as a judge advocate i n  one of t h e  m i l i t a r y  
s e r v i c e s  of t h e  United S t a t e s .  

Commander Sundel, you ' re  obviously Navy. What s t a t e ?  

DC (LCDR Sundel):  I am bar red  i n  Maryland, sir. 

PO : Major Bridges you ' re  Amy. What s t a t e ?  
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ADC (Maj Bridges) : Kentucky, sir. 

PO : Okay. So Commander Sundei is admitted to practice in 
Maryland, and he's been certified by the Judge Advocate 
General of the Navy as a judge advocate. Major Bridges 
is admitted in Kentucky, and he's been certified by the 
Judge Advocate General of the Army. 

Okay. Second, before they got here, they were 
nominated; they were chosen by the Navy and the Army as 
representatives of those services to serve as defense 
counsel. And then they wore selected as defense counsel 
by Colonel Gunn who is the Chief Defense Counsel of the 
commissions. He's an Air Force officer. They have to 
have a security clearance, and they both do have 
security clearances; correct? 

OC (LCDR Sundel) : Yes, sir. 

ADC (Maj Bridges): Yes, sir. 

PO : So they can see all the information for that tribunal or 
commission. In addition to graduating from college and 
law school, they've each received extensive training in 
military law which is, at times, a confusing subset of 
law.  From the time they became judge advocates, they've 
learned not only military legal principles and 
terminology, but they've learned military terminology 
about troops and airplanes and ships and things like 
that. And they've become familiar with the general 
military practice and how things are handled in the 
Departments of the Navy, Army, and the Department ef 
Defense . 
And -- I resist making a comment about Kentucky -- they 
are both fluent in English, which is a necessity here. 

Perhaps even more importantly, they are not on trial 
here, which means that they are not personally involved, 
which means that they can remain objective in situations 
when a person about whom things are being said might 
become emotional or heated. Do you understand what I ' v e  
said so far? 

ACC : Yes, I understood. 

PO: Now, like I said before, Commander Sundel and Major 
Bridges are both judge advocates. They have both been 
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d e t a i l e d  t o  r e p r e s e n t  you s i n c e  t h e  3rd of  February  of 
2004. During t h i s  p e r i o d ,  w h i l e  I ' m  n o t  aware of t h e i r  
e x a c t  a c t i v i t i e s  s i n c e  t h e y  d o n ' t  r e v e a l  t h i n g s  t o  me, I 
f e e l  c e r t a i n  t h a t  t h e y  have been s t u d y i n g  t h e  law which 
is a p p l i c a b l e  t o  t h e s e  proceedings ,  p r e p a r i n g  v a r i o u s  
matters t o  p r e s e n t  t o  the commission and t o  o t h e r  
a u t h o r i t i e s ,  and de te rmin ing  how best t o  r e p r e s e n t  you 
i n  f r o n t  of  t h e  c o m i s s i o n .  

Given t h e i r  background and t r a i n l n g ,  t h e y  have t h e  s k i l l  
and knowledge t o  f o r c e  t h e  c m i s s i o n  t o  a p p l y  t h e  rules 
and t h e  l a w  on your b e h a l f ;  and i f  t h e y  f e e l  t h a t  t h e  
commission has not  done so, t h e y  have i n s t a n t  a c c e s s  tc 
computers to  make and f i l e  motions.  They can make 
o b j e c t i o n s .  They can a rgue  by ana logy  t o  f e d e r a l ,  
m i l i t a r y ,  and i n t e r n a t i o n a l  law; and t h e y  have r e s e a r c h  
r e s o u r c e s ,  b o t h  computer and personal, which w i l l  h e l p  
them i n s u r e  t h a t  your r i g h t s  a r e  r e p r e s e n t e d  o r  
p r o t e c t e d  i n  t h e s e  proceedings .  Do you unders tand  whet 
I j u s t  s a i d  now? 

ACC : Yes, I unders tand.  I have a q u e s t i o n  based on what you 
s a i d .  Are you done? 

PO: N o t  y e t .  

ACC : When you ' re done.  

PO: No, I ' m  sorry. Y e s ,  you may a s k  your q u e s t i o n  now. 

ACC : I have some idea a b u t  p r a c t i c i n g  law i n  Yemen. [To 
i n t e r p r e t e r  I 

PO: Excuse me. Could you p l e a s e  l e a n  forward and speak j u s t  a 
l i t t l e  l o u d e r .  

ACC : I have some idea about  p r a c t i c i n g  law i n  Yenen. 

DC (LCDR Sunde l ) :  Excuse me,  sir. I'm n o t  s u r e  t h a t  was e x a c t l y  
what M r .  a 1  Bahlul  said. My unders tand ing  is h e  s a i d  
t h a t  he  knows some peop le  who p r a c t i c e  law. 

INT : I do apo log ize ,  sir. C o r r e c t i o n ,  I have -- 
ACC ; Nobody r e p r e s e n t s  me u n t i l  t h i s  p o i n t .  1 wish nobody 

would i n t e r r u p t  you w h i l e  I'm t a l k i n g .  I have some 
peop le  t h a t  d o  p r a c t i c e  or a r e  f a m i l i a r  wi th  law i n  t h e  
c o u n t r y  of Yemen from d i f f e r e n t  a r e a s .  
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I f  t h e  American law, a s  f a r  as I know, would allow m e  t o  
be represen ted  by a Yemeni a t t o rney  through American 
system, i s  it poss ib l e  t h a t  I can be granted t h i s ,  a 
Yemeni a t t o rney .  And a s  f a r  as I know, i f  I ' m  r i g h t ,  
t h a t  I cannot be represented by anybody o t h e r  than an 
American. Is it poss ib l e  t h a t  t h e  Yemeni a t t o rney ,  
through t h e  American a t t o rney ,  can be involved i n  my 
case? 

So we are  t a l k i n g  co r r ec t l y ,  s o  I can make s u r e  I 
understood what you requested, r e f e r r i n g  aga in  t o  K O  
Number 1, Paragraph 4 (c) ( 3 ) ,  it s t a t e s ,  i n  t a lk ing  about 
c i v i l i a n  counsel -- which just means anyone who's no t  
wearing a uniform -- t h a t  t h e  a t t o rney ,  t h e  c i v i l i a n  
must be a United S t a t e s  c i t i z e n .  And you understood 
t h a t  you -- it appeared t o  me t h a t  you understand t h z t .  

Now, i s  what you a r e  t e l l i n g  m e  t h a t  yo3 want t o  have a 
Yemeni a t t o rney  provided a t  no expense t o  t h e  
government, meaning t h e  United S t a t e s  Government, 
p r e sen t  t o  a s s i s t  your d e t a i l e d  counsel ,  Commander 
Sundel and Major Bridges f o r  t h i s  proceeding? I don ' t  
know, t h a t ' s  why I ' m  asking. 

ACC : Y e s .  

DC (LCDR Sundel) :  S i r ,  if I j u s t  may? 

PO : Yeah, you may. 

DC (LCDR Sundel) :  I t h ink  perhaps what we nay want to  do is  t o  
c l a r i f y  if h i s  f i r s t  p re fe rence  i s  t o  r ep re sen t  himself ;  
i f  t h a t  i s  not  a l lowable,  h i s  second preference  i s  t o  be 
r ep re sen t ed  exc lus ive ly  by  a ~ e m e n i  a t t o rney ;  and i f  
t h a t  is not a l lowable,  his l a s t  p re fe rence  is t o  be 
represen ted  by m i l i t a r y  counsel,  with a Yemeni a t to rney  
a s s i s t a n t .  

PO : Thank you f o r  your a s s i s t ance ,  I mean it. 

You heard  Commander Sundel, s o  nor  I ' m  going to ask  you. 
I expla ined  t o  you genera l ly  your r i g h t s  t o  counsel .  
Detai led counsel ,  a requested m i l i t a r y  counsel,  a 
c i v i l i a n  counsel,  U . 5 .  c i t i z e n ,  t h o s e  a r e  your r i g h t s  t o  
counsel.  As you're  s i t t i n g  t h e r e ,  p l ea se  j u s t  t e l l  me, 
r i g h t  now, what do you want? Do you want a second t a l k  
t o  someone? Honest, I mean -- do you want t o  t ake  a -- 
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ACC : I have mentioned previously, and you answered it. I asked 
if 1 can represent myself, you said no. But what I 
meant -- I do not want an attorney representing me. 
I'll attend the sessions if it's mandatory to attend; 
I'll be here. If I do have that choice attendins the 
sessions, I'd rather not be here. This is an order. 

e0 ; What was the last word, sir? 

ACC : If I do not have -- if it's have to attend the hearing, 
then I'd rather not attend. 

PO : 1 do not recall directing or stating that you are not 
allowed to represent yourself. What I said and 1 read 
was the provision of the military commission order. I 
am trying, honestly, to find out your desires and to 
find out something more about you and those desires. I 
have not ignored what you said, but I want to find out 
some more before I say anything in that regard; okay? 

ACC : Good. 

PO : did I say, on the record -- if I d i d  -- 
represent himself, or did I read 

from the -- I'm not trying to trick anyone. 1 don't 
remember saying he could not represent himself. 

P (CDR 9 One moment, sir. Sir, I believe that when you read 
t e instruction, that's the reasonable interpretation of 
the instruction. 

PO : Order, but that's fine. 

e (cnR The order that you read. 

PO : Okay. I get to interpret my words, he gets to translate 
them. 

Before I say anything on that subject, Mr. a l  Bahlul, 
I 'd like to know something more about you. And if you 
wish, you can take a moment and talk with anyone and you 
can tell ne whether or not you want to answer these 
quest ions. 

HOW old are you? 

ACC : You can ask me anything. I don't need to go back to 
anybody. 
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PO : 

ACC : 

PO : 

ACC : 

PO : 

ACC : 

W: 

ACC : 

ACC : 

PO : 

ACC : 

PO : 

ACC : 

PO : 

ACC : 

How old are you? 

Thirty-six years. 

How many years of formal education do you have? 

sixteen years. 

Have you spent much time in the American culture other 
than your time here at Guantanamo? 

This is personal, to me? 

Yes, personally. 

A r e  you interested or is it important to you that 1 answer 
this question? 

I'm asking the question because the proceedings that 
you're in front of are derived from our culture, and 
different cultures have different ways of handling 
things. And T guess what I'm asking is this: Is your 
knowledge of our culture sufficient to make things that 
would appear strange if you had no knowledge, not appear 
sa strange? That's all I'm asking. 

I have large amount of knowledge. 

Okay. Talking about language, we are using a trans la to^ 
now, but there are things that are said, no matter how 
good the translator might be, that lose something in 
translation. And therefore, I ask: Is your fluency 
level in  Enqlish such that  you can understand most of 
what's said without translation? 

Not a large scale. 

Have you had any formal training in the law? And here I'm 
not talking just about the American legal system, but 
any legal training. 

I've read legal matters and books. 

Other than the legal motions that you've seen, have you 
ever studied international law or the law of wcr? It's 
not something that most people may much attention to. 

Yes, I d i d .  I've read. 
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PO : You have been given a copy of t h e  charges  aga ins t  you at 
t h i s  proceeding -- and before  you answer t h i s  quest ion,  
p l ea se  t ake  time t o  consider  my use  of t he  word 
"understandw. When I say "understand", what 1 mean is, 
do you comprehend, as they  a r e  wr i t t en ,  what they  a r e  
charging? Having put t h a t  c a v e ~ t  -- having put t h a t  
exp la ine r s  i n ,  do you understand t h e  charges  aga ins t  
ycu? 

ACC : Very good. 

PO : Do you r e a l i z e  t h a t  because -- w e l l ,  t h a t  i n  accordance 
with t h e  P re s iden t ' s  m i l i t a r y  order  and H i l i t a r y  
Commission Order Number 1, t h e r e  may be evidence aga ins t  
you which you would no t  be allowed t o  see because of i t s  
p ro t ec t ed  na ture?  

ACC : Do you have another  ques t ion?  The p ro t ec t ed  information,  
t h i s  is  something t h a t  is i n t e n t i o n a l .  The people t ha t  
s t a r t e d  t h i s  were t h e  B r i t i s h ,  r e l a t i n g  t o  Muslims. I 
d o n ' t  t h i n k  i t ' s  f a i r  t h a t  the evidence would not be 
presen ted  and t h e  accused cannot defend himself w i t h v ~ t  
see ing  such evidence for  himself ,  o r  even throuqh an 
a t t o rney .  

PO : You have made in  your response,  what you j u s t  s a i d ,  a 
cha l lenge  to t h e  s t r u c t u r e ,  t h e  way t h e  convnission is 
set up. And t h e  commission w i l l  t a k e  a motion -- piece 
of paper on t h i s .  

That wasn't my quest ion.  My ques t ion  was: Whether you 
be l i eve  i t ' s  f z i r  o r  not  f a i r ,  do you understand r i g h t  
now t h a t  you w i l l  not be a b l e  t o  see c e r t a i n  evidence 
because it is e i t h e r  c l a s s i f i e d  o r  p ro tec ted .  Right 
now, you c a n ' t  see i t .  Do you understand t h a t ?  

ACC : For t h e  pro tec ted  evidence, let 's  put  i t  a s ide .  I t ' s  a l l  
well known i n  a l l  those  -- the c i v i l i a n  o r  t h e  local, 
t h e  d e c i s i o n  is  t h e  evidence, e s p e c i a l l y  i f  that 
dec is ion  i s  under no pressure ,  and based on t h e  person 
without any -- without being placed under any pressure ,  
and based on personal dec i s ion  o r  p re fe rence .  

I know t h a t  t h e  pres id ing  o f f i c e r  i s  no t  i n t e r e s t e d  t h a t  
I dec ide  that I am from a1 Qaida or not .  Let t h e  
prococdings fake its course regarding i f  1 am g u i l t y  or 
no t .  
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One p o i n t  t h a t  I would l i k e  t h e  judge t o  understand and 
t h e  members o r  t h e  panel,  and t h e  people -- t h e  people 
t h a t  a r e  t h e  j u ro r s ,  o r  t h e  people t h a t  were sworn i n ,  
and t h e  prosecutor ,  and t h e  defense team t h a t  u n t i l  t h i s  
po in t  does no t  represent  me, and t h e  v i s i t o r s  and 
de ta inees ,  and i f  i t ' s  being, you know, viewed v i a  media 
channels,  people t h a t  are watching as w e l l ,  people of 
t h e  e n t i r e  globe should know, I t e s t i f y  t h a t  t h e  
American government is under no pressure.  Nobody has  
put t h e  United S t a t e s  Government under pressure .  I am 
from a 1  Qa id th  and t h e  r e l a t i o n s h i p  between m e  and 
September 11 -- 

PO : Members -- thank you. Please stop for a second. 

Members, you a l l  understand t h a t  I am quest ionlnq 
M r .  a 1  Bahlul i n  order  t o  determine h i s  r ep re sen t a t i on .  
You all understand t h a t ;  r i g h t ?  You a l l  understand t h a t  
M r .  a 1  Bahlul has  not  been placed under oath? 

Apparently so. 

You f u r t h e r  understand t h a t  none of this i s  evidence i n  
any way. Do you a l l  understand t h a t ?  

Apparently so.  

I apologize f o r  i n t e r r u p t i n g  you. 

P (CDR h S i r ,  before  w e  go on, We'd note  our ob j ec t ion  t o  
t a t  s ta tement  and ask f o r  a recess .  

W: What do  you wish t o  d i s cus s  i n  t h e  recess?  

P ( C D R  I t h i n k  our  ob jec t ion  is noted. We don ' t  t h i n k  
t h a t ' s  an accu ra t e  s ta tement  of commission law. 

PO : Thank you. You may provide a b r i e f  on t h a t  mat te r .  

Yes, sir.  

PO : GO on. 

ACC: I know t h a t  t h i s  is l i k e  an arraignment,  and the  ques t ions  
a r e  l i m i t e d  l e g a l l y ,  and t h e r e  is o t h e r  s e s s ions  t h a t  
w i l l  take place .  And I t ' s  normal from t h e  pres id ing  
o f f i c e r  and the o t h e r s  s i t t i n g  here t ake  t h e i r  t ime t o  
see t h a t  probably they might render an improper 

RE 101 (a1 Bahul) 
Page 20 of 114 

Page 28 



ACC : 

PO : 

judgment; s o  t h a t  we d o n ' t  r e a l l y  g o  i n t o ,  you know, 
s i d e  t h i n g s ,  you know, over  h e r e . ,  

In s h o r t ,  I would l i k e  t o  r e p r e s e n t  myself ,  and I'm 
t e l l i n g  this t o  t h e  p r e s i d i n g  o f f i c e r ,  or t h e  judge.  
For t h e  q u e s t i o n s  t h a t  t h e  judge have asked, f o r  the 
t h i n g s  t h a t  you need t o  know about  m e  r e l a t i n g  t o  being 
f a m i l i a r  wi th  the law and the new laws. Specifically, 
t h e r e  was new laws t h a t  were d r a f t e d  i n  th fhUni ted  
S t a t e s  s p e c i f i c a l l y  a f t e r  t h e  September 11 i n c i d e n t .  
I would l i k e  t o  f i l e  a motion t o  r e p r e s e n t  myself and 
defend myself at t h e  same t h e .  

I can write o r  everybody i n  t h i s  room can be a w i t n e s s  
i n  the nex t  s e s s i o n s .  Nobody shou ld  be worr ied  r e l a t i n g  
t o  me caus ing  problems, o r  being loud,  o r  b a s i c a l l y  
saying t h i n g s  t h a t  might be inflammatory.  I can g i v e  
you my word, you know, my v e r b a l  p r a v i s e ,  t h d t  b a s i c a l l y  
I would n o t ,  you know, go a g a i n s t  t h a t ,  what I ' m  s a y i n g  
today.  

F r m  your q u e s t i o n s ,  you know, you wanted t o  know my 
l e v e l  of law-wise, you know, l e g a l  terns, l e g a l  terns 
r e l a t i n g  to t h e  l o c a l .  I know a l l  the Islamic laws and 
accord ing  t o  your q u e s t i o n s ,  b a s i c a l l y  wants t o  v e r i f y  
wy a b i l i t y .  And i f  t h e  American system wol~ld  n o t  a l low 
me t o  de fend  myself ,  t h e n  1'11 be f o r c e d  t o  a t t e n d  and 
1'11 be a l i s t e n e r .  Only. 

While I ' m  th ink ing ,  let m e  make a note t h a t ' s  an  a s i d e .  I 
have mctioned a t  counse l  and Mr. a1 Bahlul  and myself 
wi th  what I p r e f e r  t o  t h i n k  o f  as a slow-down motion 
s o l e l y  because w e  a l l  t a l k  t o o  f a s t  for t h e  t r a n s l e t o r s  
sometimes. 

You s t a t e d  t h a t  up u n t i l  t h i s  t i m e ,  w h i l e  Commander 
Sundel and Major Bridges  were d e t a i l e d  as your counse l ,  
t h e y  were no t  r e p r e s e n t i n g  you. 

They don ' t  r e p r e s e n t  me. 

T h e r e ' s  a term i n  t h e  l a w  c a l l e d  amicus c u r i a e .  What it 
means i s  a f r i e n d  o f  t h e  c o u r t .  Would you permi t  
Commander Sundel and Major Br idges  t o  f i l e ,  o r  t o  g i v e  
t o  t h e  commission on your behalf  a motion r e q u e s t i n g  
t h a t  you be allowed t o  represent  y o u r s e l f ,  whicn i s  what 
you've t o l d  me  you want t o  do? Because u n t i l  someone 
tells t h e  commission t h a t  t h i s  o r d e r  does  no t  apply ,  t h e  
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commission is  not ab l e  to l e t  you represen t  you r se l f .  
And I f u r t h e r  t e l l  you t h a t ,  based on my experience,  t h e  
best way to ge t  an answer to your ques t ion  would be t o  
have a motion f i l e d .  

Will you permit them to  f i l e  a motion on your beha l f ,  
not  s t a t i n g  t h a t  they  are represent ing you? 

ACC : If I represent t h a t  motion through me, through t h e  l e g a l  
term, t h a t  means I d id  have them represen t  me. 

PO: No, I have just s a i d  t h a t  they would f i l e  a motion as an 
amicus, meaning j u s t  a s  a f r i end  of  t h e  commission. 

ACC : Friends of t h e  commission? 

ACC: As a mediator between t h e  two of us? 

PO : I would imagine t h a t  s i t t i n g  t he re ,  Commander Sunde? and 
Major Bridges have the desire t o  get you what you want, 
i f  t hey  can. No ore  on t h i s  commissicn i s  going t o  
w r i t e  a brief -- a b r i e f  is  j u s t  t h e  law t h a t ' s  a t t ached  
to a motion -- which puts f o r t h  your side. By allowing 
them t o  file an amicus br ie f ,  you have sa id  and I ' v e  
heard, we've a l l  heard, i t ' s  on t h e  record t h a t  they '  r e  
no t  represen t ing  you. And you -- by allowing them t o  
f i l e  an amicus b r i e f ,  you're not changing t h a t .  You're 
just g e t t i n g  t h e  benefit -- how long i n  t h e  service, 
Major Bridges? JAG Corps? 

4@C (Maj  Eridges): ~welve-and-a-hal f  years, s i r .  

DC (LCDR Sundel) : About 1 4  years ,  sir. 

PO : -- of 26-and-a-half years of l e g a l  t r a i n i n g  who a r e  t r y i c g  
t o  get you what you want on t h i s  one i s s u e .  

ACC : I would only stick t o  t h e  verba l  offer. 

well, you g e t  your recess, Commander Court ' s  i n  
recess . 

The Commission Hearing recessed a t  1026, 26 August 2004. 

The Commission Hearing reconvened a t  111 0 ,  26  August 2004. 
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PO : The commission w i l l  come t o  order .  L e t  t h e  record r e f l e c t  
t h a t  a l l  p a r t i e s  presen t  when t h e  commissions recessed 
a r e  once aga in  presen t .  

I n  looking a t  my notes ,  I no t e  t h a t  I f a i l e d  t o  mention 
on t h e  record t h e  defense counsel d e t a i l i n g  let ter which 
i s  a l ready  what, Commander - 

PO : Thank you. Mr. al Bahlul, i n  t h e  course  o f  o u r  
d i s cus s ions ,  I be l i eve  I determined what it i s  you want. 
I'm going t o  asic you again so  t h a t  I can make s u r e  t h a t  
I know. The f i r s t  t h ing  you want, your d e s i r e s  a r e  t h a t  
you be permit ted t o  represen t  yourself  before  t h i s  
commission; i s  t h a t  co r r ec t ?  

ACC : . Yes. 

PO : I f  t h a t  i s  not  permit ted,  your second choice is t o  be 
represen ted  by a Yemeni a t to rney;  i s  t h a t  c o r r e c t ?  

ACC : As f a r  a s  the Yemeni a t t o r n e y  i s  concerned, i f  I get t h e  
guarantees  t h a t  h e ' l l  no t  be harmed n e i t h e r  by t h e  
Yemeni, nor by  t h e  American a u t h o r i t y  because of t h e  
s e n s i t i v i t y  of  t h e  matter ,  and t h e  s e n s i t i v i t y  of t h e  
mat te r  a s  f a r  a s  t h e  a 1  Qaida case  and the United S t a t e s  
of America, i f  I get guarantees  from t h e  Yemeni 
government and t h e  Americans t h a t  they w i l l  not  be 
harmed, as f a r  a s  t h e  s e n s i t i v i t y  of t h e  mat te rs ,  then 1 
can appoint  i f  law permits  m e  t o  do so .  

PO : I ' l l  rephrase my understanding. If you a r e  not  allowed t o  
represen t  yourse l f ,  you wish t o  have a Yemeni lawyer 
r ep re sen t  you sub jec t  t o  t h e  guarantees  you j u s t  s t a t e d ;  
i s  t h a t  c o r r e c t ?  

ACC : This is  okay because 1 don't want apybody to be harmed 
because of me.  

PO : What you have posed, a s  I believe I s t a t e d  before ,  a r e  
s t r u c t u r a l  cha l lenges  t o  t h e  commission proceedings.  
The conmission, as it sits here,  does not  have t h e  
a u t h o r i t y  t o  make those  s t r u c t u r a l  changes. 

However, t h e  commission w i l l  cause -- w i l l  make a 
t r a n s c r i p t  of everything t h a t ' s  been sa id  and forward it 
t o  t h e  people who can make o r  au tho r i ze  s t r u c t u r a l  
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changes. You have told me that you do not wish 
Commander Sundel and Major Bridges to do anything on 
your behalf. 

ACC : Yes, either them or anybody else. 

PO : Commander Sundel, speaking for yourself and Major Bridges, 
recognizing that Mr. a1 Bahlul says that you do not 
represent him, 1 hereby direct you to provide, for 
forwarding to the appointing authority, a motion. And 
this motion will address two structural changes and your 
support -- your legal support -- a motion. The 
structural changes will be concerning the right of an 
accused to represent himself, and the right of an 
.accused to get a foreign attorney to represent him. 

Y'all have been on the case for a long time. By the -- 
I'm sorry, I also did not say, you will not in this 
motion state that you are representing the views or 
desires of Mr. a1 Bahlul. Any question about that? 

DC (LCDR Sundel) : No, sir. 

PO : Don't sit down yet. Hhen can you have a well-reasoned and 
well-researched brief on those matters prepared to send 
forward? 

DC ('XDR Sundel): I think we could have that geady a week from 
tomorrow, sir. That would be the of September, sir. 

PO : Okay. Provide it to prosecution; prosecution, you provide 
your response to Comander Sundel and Major Bridges in 
their capacity as detailed coun~el w p ~  are not 
representing Mr. a1 eahlul by the 17 of September. 

You provide, Commander Sundel, by the 3oth of September 
your final reply and all the matters therewith to the 
appointing authority, Mr. Altcnburg. 

1 will provide both counsel -- I will provide the 
prosecution and Commander Sundel and Major Bridges no 
later than Saturday, a transcript of these proceedings 
so that you both -- so that the prosecution and the 
detailed defense counscl may see what Mr. a1 Bahlul 
stated verbally on the record. This transcript will be 
authenticated in due course. 

All authenticated means, Er. a1 Bahlul, is that 1 will 
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review i t  and s i g n  it and say that's what happened and I 
will forward it and a c e r t i f i e d  i n t e r l o c u t o r y  ques t ion  
t o  Mr. Altenburg f o r  h i s  ac t i on .  And a l l & h a t  should 
arrive for him to s t a r t  work on by t h e  30  of  
September. 

Commander i s  t h e r e  anything e l s e  t h a t  I can do a t  
th i s  t i m e ,  rn your opinion,  t o  frame t h e  issue o r  t o  g e t  
this mat te r  resolved? 

P (CDR No, sir. We be l i eve  what you l a i d  out  is t h e  
approved course  of ac t i on .  

PO : M r .  a 1  Bahlul,  you've heard what I've s a i d .  The 
aypoint ing au t l lo r i ty  w i l l  be the one t o  s t a r t  t h e  
dec i s ion  making on t h i s  process .  I f  you wish t o  submit 
any ma t t e r s  t o  Mr. Altenburg o the r  than  what you've 
s t a t e d  on t h e  record here today, those  matze will have 
t o  be forwarded s o  as t o  reach him by t h e  30'' of 
September. 

ACC : And it i s  about what? 

PO: About t h e  whole t h ing  we've been t a lk ing .  E a r l i e r ,  you 
s t a t e d  t h a t  you d id  not  want t o  put anything i n  w t i t l ng ;  
you wanted it to be  a l l  words. I have t o l d  you -- 

ACC : A ve rba l  r eques t .  Like he said earlier,  verba l  r eques t .  

PO : What ou s t a t e d  verba l ly ,  has  been taken down by Sergeant A and it w i l l  become w r i t t e n .  I a m  t e l l i n g  you, 
though, t h a t  i f  you change your mind -- I'm n o t  telling 
you =o change your mind -- I ' m  saying if you change your 
m i n d  and you want t o  submit anything t o  M r .  Athenburg 
those matters have g o t  to reach h i m  by  the 30 of 
September. 

Anything else, Commander 0 
P (CDR No, sir.  

PO : Members? 

I a m  not  going t o  set a date f o r  t h e  next  hearing i n  
t h i s  case. Once M r .  Altenburg o r  o t h e r s  in t h e  chain 
make a dec is ion ,  I ' l l  do something then; okay? 

A l l  r i s e .  C o c r t ' s  Ln r eces s .  
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The Commissions Hearlng recessed a t  1125, 26 August 2004. 
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) MEMORANDUM OF LAW: 
UNITED STATES OF AMERICA 1 

) RIGHT TO SELF- 
v. ) REPRESENTATION; 

) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 2 September 2004 

1. P u m s e  of Memorandum. 

On 26 August 2004, the Presiding Officer of Mr. a1 Bahlul's military commission 
directed the undersigned, detailed defense counsel, to address the issues of an accused's 
right to self-representation and counsel of his own choice in the context of military 
commissions. This Memorandum is provided in accordance with that direction. 

During counsel's initial meetings with Mr. al Bahlul in April 2004, he stated that 
he did not want detailed defense counsel to represent him. Instead, he stated that he 
intended to represent himself before the commission. Consistent with Mr. al Bahlul's 
wishes, on 20 April 2004 detailed defense counsel requested that the Chief Defense 
Counsel approve a request to withdraw as detailed defense counsel. The Chief Defense 
Counsel denied the request to withdraw on 26 April 2004. Specifically, the Chief 
Defense Counsel found that MCO No. 1 and MCI No. 4 required detailed defense 
counsel to represent the accused despite the accused's wishes. The most relevant 
provision cited by the Chief Defense Counsel states that detailed defense counsel "shall 
so serve notwithstanding any intention expressed by the Accused to represent himself." 
MCI No. 4, para. 3D(2). See also MCO No. 1, para. 4C(4)("The Accused must be 
represented at all relevant times by Detailed Defense Counsel.") 

After our request to withdraw was denied by the Chief Defense Counsel, detailed 
defense counsel submitted a request to the Secretary of Defense, General Counsel of the 
Department of Defense, and Appointing Authority to modify or supplement the rules for 
commissions to allow for withdrawal of detailed defense counsel and recognize the right 
of self-representation. See attached memorandum, dated 1 1 May 2004, entitled "Request 
for Modification of Military Commission Rules to Recognize the Right of Self- 
Representation, United States v. a1 Bahlul"). The Secretary of Defense, General 
Counsel, and the Appointing Authority have not responded to this request. 

Before the military commission on 26 August 2004, Mr. al Bahlul stated that he 
wished to represent himself, Transcript of 26 August 2004 Commission Hearing 
(Transcript) at 6,7, 1 1, 15, 16, 18. Mr. a1 Bahlul went on to state that if he is prohibited 
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from representing himself he desires to be represented by a Yemeni attorney of his own 
choosing. Transcript at 10, 18-19. Finally, Mr. al Bahlul made clear that he did not wish 
to be represented by detailed defense counsel, and that he did not accept the services of 
detailed defense counsel. Transcript at 1 1, 16, 17, 19. 

A. An Accused has a Fundamental Right to Represent Himself Before a Military 
Commission. 

Binding treaty law, procedural rules for comparable international tribunals for the 
prosecution of war crimes, and United States domestic law all establish an accused's 
fundamental right to represent himself, and the concurrent right to refuse the services of 
appointed defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including directing the defense, 
rejecting appointed counsel, and conducting his or her own defense under certain 
circumstances." M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: 
IdentifLing International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 Duke J .  Comp. & Int'l L. 235,283 (Spring 1993). Not since the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwilling accused. Faretta v. California, 422 U.S. 806,821 (1975). 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent himself in criminal proceedings. ICCPR, Article 14(3)(d); AMCHR, Article 
8(2)(d); CPHRFF, Article 6(3)(c); Bassiouni at 283. Representative of these three 
treaties is the ICCPR's mandate that "in the determination of any criminal charge against 
him, everyone shall be entitled . . . to defend himself in person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plain language of this provision 
establishes an accused's right to represent himself. 

The right of self-representation is enforced by the both of the current international 
tribunals established to prosecute violations of the law of war. The International 
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR) both allow for self-representation before the tribunal. 
Statute of the ICTY, Article 21(4)(d); Statute of the ICTR, Article 20(4)(d). 

It is worth noting that the World War I1 international military tribunals also 
recognized the right of self-representation. The rules of procedure governing the 
Nuremberg military tribunals provided that "a defendant shall have the right to conduct 
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his own defense."' Similarly, the tribunal for the Far East recognized an accused's right 
to forgo representation by counsel except where the Tribunal believed that appointment 
of counsel was "necessary to provide for a fair trial.'" 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution, as well as English and Colonial jurisprudence, support the right of 
self-representation. In Faretta v. California, the Supreme Court found that "forcing a 
lawyer upon an unwilling defendant is contrary to his basic right to defend himself if he 
truly wants to do so." 422 U.S. at 807. In surveying the long history of English criminal 
jurisprudence, the Supreme Court concluded that only one tribunal "adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal proceeding" - the Star 
Chamber. Id at 821. The Star Chamber which was of "mixed executive and judicial 
character" and "specialized in trying 'political' offenses . . . has for centuries symbolized 
disregard of basic individual rights." Id. 

Soon after the disestablishment of the Star Chamber the right of self- 
representation was again formally recognized in English law: 

The 1695 [Treason Act] . . . provided for court appointment of counsel, 
but only ifthe accused so desired. Thus, as new rights developed, the 
accused retained his established right 'to make what statements he liked.' 
The right to counsel was viewed as guaranteeing a choice between 
representation by counsel and the traditional practice of self- 
representation. . . . At no point in this process of reform in England was 
counsel ever forced upon the defendant. The common-law rule . . . has 
evidently always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Faretta, 422 U.S. at 825-26 (footnotes and internal citations omitted). 

This common law approach continued in Colonial America, where "the insistence 
upon a right of self-representation was, if anything, more fervent than in England." Id. at 
826. 

This is not to say that the Colonies were slow to recognize the value of 
counsel in criminal cases. . . . At the same time, however, the basic right 
of self-representation was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal case to accept as 
his representative an unwanted lawyer. Indeed, even where counsel was 
permitted, the general practice continued to be self-representation. 

- 

' Rule 2(d), Nuremberg Trial Proceedings Vol. 1 Rules of Procedure (Nuremberg Proceedings); Rule 7(a), 
Rules of Procedure Adopted by Military Tribunal I in the Trial of the Medical Case (Medical Case); Rule 
7(a), Uniform Rules o f  Procedure, Military Tribunals, Nuremberg, Revised to 8 January 1948 (Uniform 
Rules) (http:/lwww.yale.edUnaweWavalon/'unt/imtthtm#~1es). 

Article 9(c), Charter o f  the International Military Tribunal for the Far East (Far East Tribunal) 
@ttp:Nwww.yale.edu/lawweb/avalon~imtfech.htm). 
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Id. at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a view that counsel can be forced upon an 
unwilling defendant for the defendant's own good: 

It is undeniable that in most criminal prosecutions defendants could better 
defend with counsel's guidance than by their own unskilled efforts. But 
where the defendant will not voluntarily accept representation by counsel, 
the potential advantage of a lawyer's training and experience can be 
realized, if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. . . . The right 
to defend is personal . . . . [t is the defendant, therefore, who must be free 
personally to decide whether in his particular case counsel is to his 
advantage. And although he may conduct his own defense ultimately to 
his own detriment, his choice must be honored out of 'that respect for the 
individual which is the lifeblood of the law.' 

Faretta, 422 U.S. at 834 (internal citation omitted). 

Finally, rules of professional responsibility governing attorneys' conduct also 
recognize an individual's right to self-representation. In discussing the formation of a 
client-attorney relationship, one commentary observes "The client-lawyer relationship 
ordinarily is a consensual one. A client ordinarily should not be forced to put important 
legal matters into the hands of another or accept unwanted legal services." Restatement 
3d of the Law Governing Lawyers, American Law Institute (2000), $14. Similarly, 
§1.16(a)(3) of the American Bar Association's Model Rules of Professional 
Responsibility, which exists in each of the Service's rules of professional responsibility, 
"recognizes the long-established principle that a client has a nearly absolute right to 
discharge a lawyer." The Law of Lawyering, Hazard & Hodes, Aspen Law & Business 
2003 (3d ed.), 20-9. 

Treaties, procedures of international tribunals, Anglo-American common law, 
current domestic law, and rules of professional responsibility are unanimous in 
recognizing a criminal accused's right to self-representation. The only contrary 
provisions are those found in the procedural rules contained in the orders and instructions 
designed to implement the President's Military Order establishing the military 
commissions. 

B. An Accused has a Fundamental Right to Counsel of His Own Choosing 
Before a Military Commission. 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of his own choosing. ICCPR, Article 14(3)(b) and (d); 
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AMCHR, Article 8(2)(d); CPHRFF, Article 6(3)(c). The plain language of these 
provisions unequivocally establish such a right. 

Further, the right to counsel of choice is enforced by the both of the current 
international tribunals established to prosecute violations of the law of war. The 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International 
Criminal Tribunal for Rwanda (ICTR) both allow for representation by counsel of one's 
own choosing before the tribunal. Statute of the ICTY, Article 21(4)(d); Statute of the 
ICTR, Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel his own selection, with two of the tribunals 
requiring only that "such counsel [be] a person qualified under existing regulations to 
conduct cases before the courts of defendant's country, or [be] specially authorized by the 
~ribunal." Interestingly, the military tribunal for the Far East and one of the Nuremberg 
tribunals imposed no limitations on an accused's choice of counsel, althou h the former 
did provide for "disapproval of such counsel at any time by the Tribunal.' B 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution supports the right to counsel of choice; over seventy years ago the 
Supreme Court wrote "it is hardly necessary to say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel of his own 
choice." Powell v. Alabama, 287 U.S. 45,53 (1932). While this right is not absolute, its 
"essential aim . . . is to guarantee an effective advocate for each criminal defendant." 
Wheat v. United States, 486 U.S. 153, 159 (1 988). . 

The right of a criminal accused to be represented by counsel of his own choosing 
is widely recognized in international and domestic law as being an essential part of the 
right to present a defense. The decision as to who qualifies as an effective advocate for a 
foreign national charged with war crimes before a military commission is an individual 
one which should be permitted each accused. Rules governing military commissions that 
limit an accused's choice of counsel based solely on the counsel's nationality 
impermissibly infringe on the right to present a defense, and thus are inconsistent with 
the law. 

C. The Military Commission Must Respect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are binding law. 
U.S. Constitution, Article VI, Clause 2 ("Treaties made, or which shall be made, under 
the authority of the United States, shall be the Supreme Law of the Land"). The ICCPR 
has been signed and ratified by the United ~ t a t e s . ~  Furthermore, the President has 

3 Rule 7(a), Medical Case; Rule 7(a), Uniform Rules, note 1 ,  infra 
Article 9(c), Far East Tribunal; Rule 2(d), Nuremberg Proceedings, note 2, i n h .  
' h~p~JhKww.unhchr.ch/pdflreport.pdf 
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ordered executive departments and agencies to "fully respect and implement its 
obligations under the international human rights treaties to which [the United States] is a 
party, including the ICCPR." Executive Order 13,107, Section l(a), 61 Fed.Reg. 68,991 
(1998). The Executive Order provides that "all executive departments and agencies . . . 
including boards and commissions . . . shall perform such functions so as to respect and 
implement those obligations fully." Executive Order 13,107, Section 2(a). 

The commission is also bound by customary international law. Customary 
international law is developed by the practice of states and "crystallizes when there is 
'evidence of a general practice accepted as law."' Yoram Dinstein, THE CONDUCT OF 
HosTILInEs UNDER THE LAW OF ~NTERNA~ONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004). The United States considers itself bound by customary 
international law in implementing its law of war obligations. Department of Defense 
Directive (DODD) Number 5100.77, DoD Law of War Program, Dec. 9, 1998, para. 3.1 
("The law of war encompasses all international law for the conduct of hostilities binding 
on the United States or its individual citizens, including treaties and international 
agreements to which the United States is a party, and applicable customary international 
law."); DODD Number 23 10.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug. 18, 1994, para. 3.1 ("The U.S. Military Services shall comply with 
the principles, spirit, and intent of the international law of war, both customary and 
codified, to include the Geneva Conventions."); Field Manual 27-10, The Law of Land 
Warfare, July 1956, Chapter 1, Section I, para. 4 (the law of war is derived from both 
treaties and customary law). 

Finally, Article 21, Uniform Code of Military Justice, which the President cites as 
authority for the military commissions, recognizes that jurisdiction for military 
commissions derives from the law of war. 10 U.S.C. Section 821 (jurisdiction for 
military commissions derives from offenses that "by the law of war may be tried by 
military commission"); see also Manual for Courts-Martial, 2002 edition, Part I, para. 1 
(international law, which includes the law of war, is a source of military jurisdiction). 
Just as the jurisdiction of military commissions are bounded by the law of war, so the 
procedures followed by military commissions must comply with the law of war, whether 
it be codified or customary. 

The ICCPR, AMCHR, CPHRFF, ICTY and ICTR rules, and United States 
domestic law establish that self-representation and counsel of one's choosing are 
recognized as rights that must be afforded as part of one's ability to present a defense. 
Additional Protocol I to the Geneva Conventions provides that a court trying an accused 
for law of war violations "shall afford the accused before and during his trial all 
necessary rights and means of defence." Geneva Conventions (1949), Additional 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, The Law of 
Anned Conflict Affer 9/11: Some Salient Features, 28 Yale J. Int'l L. 3 19,322 (Summer 
2003)("[the United States] regard[s] the provisions of Article 75 as an articulation of 
safeguards to which all persons in the hands of an enemy are entitled.") 

RE 101 (a1 Bahul) 
Page 32 of 114 

Page 40 



The military commission is bound by treaties, international agreements, and 
customary international law, all of which recognize an accused's right to self- 
representation and choice of counsel. Any provisions in the President's Military Order, 
or the Military Commission Orders and Instructions, that conflict with those rights are 
unlawful. 

4. Attached Files. 

A. Memorandum, dated I1 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, United States v. a1 
Bahlul." 

1st 
Philip Sundel 
LCDR, JAGC, USN 
Detailed Defense Counsel 

Is1 
Mark A. Bridges 
MAJ, JA, USA 
Assistant Detailed Defense Counsel 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1820 DEFENSE PENTAGON 
WASHINGTON. DC -1 -1 620 

23 September 2004 

MEMORANDUM FOR MR. JOHN D. ALTENBURO, APPOINTING AUTHORITY, 
OFFICE OF MJLUARY COMMISSIONS 

SUBJECT: PRESERVATION OF RIGHT TO FULL AND FAIR TRIAL, BY 
MILlTARY COMMISSION IN THE CASE OF 
ALI HAMZA AHMAD SULAYMAN AL BAHLUL 

1. Mr. Ali Hamza Ahmad Sulayman at Bahlul's initial hearing befbre the military wmmission 
occurred on 26 August 2004. During that hearing Mr. al Bablul stated that he wished to 
represent himself, and that if he is prohibited h m  ' g ~ l f h e d e s i r e s t o b e  
represented by a ~erneai attorney of his own chms=d Bahlul also stated &at he did not 
wish to be represented by detailed defense oounael aed that he did not accept the Z#Nices of 
detailed defense oounsel. 

2. The Residing Officer of the military commission ulthaZe1y amcluded that the commission 
did not have the authority to rule on Mr. al Bahlul's mpnzmtation requests, and directed that the 
matter be submitted to the Appointing Authority. A schedule was set which was to result in the 
filing of all relevant matters regarding thew issues with the Appointing Authority by 30 
Sqtanber 2004. With nspect to their brief on the issues the W d h g  Officer instmted 
detailed defense counsel that ' w u  will not in this motion state that you are r q ~ e a e d n g  the 
views or desires of Mr. al Bahlul." The hearing concluded with the Presiding Officer infomhg 
the participauts that "I am not going to set a date for the next hearing in this case. Once [the 
Appointing Authority] or 0th- in the chain make a decision, I'll do something then." 

3. There are at present no events scheduled in Mr. al Bahlul's case after subxnittal of the 
-tion issues to you. The cases of U.S. v. Hamdim, U.S. v. Hicks, and U.S. v. al Qosi, 
however, are proceeding - motions hemin@ are scheduled to occur in all three in either 
November or December, and trials are scheduled for December 2004, January 2005, and 
Febrpary 2005, respectively. Further, oounsd are being provided the w t y  to comment on 
procedural matters being addmsed outside of the motions hearings, such as Interlocutory 
Questions submitted by tbe Presiding Officea and Presiding Officer Memoranda (POM) detailing 
rules of practioe before the conunissions. 

4. It is likely that procedures cstablisbcd fix the first commissions, and many of the legal rulings 
made during them, will control or significantly impact all subsequent militpry commissions. 
Indeed, many of the issum are treated as joint issues across all of the cumat commissions, with 
all counsel being given an opporhmty to comment, and the Government filing a single pleading, 
signed by the Chief Prosecutor or his Deputy, to be used as its response in all cases. 
Consequently, the right of an accused to participate in the decisions that will be made over the 
next few montha is an important one, and one that & pason whose case is currently befbre a 
militaq cammission s W d  have. 
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5. Unfixtunately, it appears that Mr. a1 Bahlul is being denied the opportunity to participate in 
these decisions. Mr. al Bahlul's detailed defense counsel are taking no actions on his behalf 
pending resolution of questions regarding his right to decline their services. At the same time, no 
competeat authority has taken steps to rraft an alternate mechanism to ensure Mr. al Bahlul's 
interests in the military commission pmxedings are protected pending resolution of the ' 

representation issues. I am c o m e d  that this situation compromises Mr. al Bahlul's right to a 
fbll and $ir trial. 

6. Since Mr. a1 Bahlul bas stated that he does not wisb to be represented by military counsel I do 
not believe that there are any steps I can take to remedy the situation. Nonetheless, as Chkf 
Defense Counsel I believe that I em obligated to comunicate my concerns to compemt 
authority if I believe that a dedbndant's rights are being violated. In discbarge of that duty I 
request that you take steps necessary to ensure that Mr. al Bahlul is not denied the opportunity to 
participate in military commission matters of potential interest to him. I recommend that you 
dim3 thc Residing OBcea and his Assistant, members of the Oflice of the Chief Prosecutor, and 
members of your own staff to communicate with Mr. al Bahlul directly on matters which are of 
potential interest to him, and allow him the opportunity to respond. 

WILL A. GUNN, Colonel, USAF 
Chief Defense Counsel 

CC: 

Presiding Offiicer 
DoD Deputy General Counsel (Personnel and Hcalth Policy) 
Chief Prosecutor 
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1 
UNITED STATES OF AMERICA 1 PROSECUTION 

) RESPONSE TO DEFENSE 
) MEMO FOR SELF- 

v. ) REPRESENTATION AND 
) RIGHT TO CHOICE OF 
1 COUNSEL 

ALI HAMZA AHMAD SULAYMAN A L  BAHLUL ) 
1 1 October 2004 

1. Timeliness. This motion response is being filed within the timeline established by the 
Presiding Officer. 

2. z. The Prosecution joins the Defense in their 
implied requested relief to amend Commission Law and permit the Accused to represent 
himself in these Commission proceedings conditioned upon standby counsel being 
appointed. Standby counsel need to be available to: 

a. Assist the Accused in his Defense consistent with the desires of the Accused; 
b. Represent the Accused at closed sessions involving classified or otherwise 

protected information; 
c. Take over the representation should the Accused forfeit his right to represent 

himself. 

3. Agreed Upon Facts. The Prosecution does not dispute the factual assertions contained 
in the Memorandum of Law submitted by the Defense on 2 September 2004. 

4. Additional Facts. Mr. a1 Bahlul appeared before the Military Commission on 26 
August 2004. During this appearance, the following was established: 

a. The Accused clearly stated that he wished to represent himself before the 
Military Commission (transcript pages 6-7); 

b. Other than his refusal to rise when the Commission members entered and 
exited the courtroom, the Accused was respecthl during the Commission 
proceedings (see transcript in its entirety); 

c. The Accused is 36-years-old and has 16 years of formal education (transcript 
page 12); 

d. The Accused stated clearly that while under no pressure from the American 
government, he wanted to state that he is an a1 Qaida member (transcript page 
14); 

e. The Accused gave his word that he would not be loud or disruptive and that 
he would not make inflammatory statements if permitted to represent himself 
(transcript page 16). 

5. Leva1 Authority. 
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a. Military Commission Instruction No. 4 
b. Military Commission Order No. 1 
c. 422 U.S. 806 (1975) 
d. Bradv v. United States. 397 U.S. 742 (1970) 
e. United States v. Sin~leton, 107 F.3d 1091, 1095 (4' Cir. 1997) 
f. McKaskle v. Wiggins, 465 U.S. 168 (1984) 
g. United States v. Davis, 285 F.3d 378,383 (5' Cir. 2002) 
h. United States v. Betancourt-Arretuche, 933 F,2d 89,95 (1" Cir. 1991) 
i. United States v. McDowell, 814 F.2d 245,250 (6' Cir. 1987) 
j. United States v. Frazier-El, 204 F.3d 553,558 ( 4 ~  Cir. 2000) 
k. Patterson v. Illinois, 487 U.S. 285,299 (1988) 
I. Torres v. United States, 140 F.3d 392,401 (2d Cir. 1998) 
m. UnitedStates 71 8 F.2d 226,233 (1983) 
n. United States v. Bin Laden, 58 F. Supp2d 113, 121 (S.D.N.Y. 1999) 
o. Illinois v. Allen, 397 U.S. 337 (1970) 
p. United States v. Kacmski, 239 F.3d 1 108, 1 1 16 (9' Cir. 200 1) 
q. Moussaoui, Criminal No. 01-455-A, Court Order ofNovember 14,2003 (E.D. 

Va.). 
r. united States v. Lawrence, 1 1 F.3d 250,253 (4' Cir. 1998) 
s. United States v. Doughertv, 473 F.2d 1 1 13, 1 125 @.C. Cir. 1972) 
t. Barham v. Powell, 895 F.2d 19,23 (1'' Cir. 1990) 
u. President's Military Order of November 13,200 1, Section 4(c)(2). 
v. Haig v. Agee, 453 U.S. 280,309-10 (1981) 
w. -, 34341 U.S. 494,519 (1951) (Frankhter, J., 

concurring) 
x. '-v. 755 F.2d 1 174,1177 (5' Cir. 1985) 
y. Raulerson v. Wainwrieht, 732 F.2d 803,808 (1 1' Cir. 1984) 
z. Prosecutor v. Voiislav Seselj, "Decision on Prosecution's Motion for Order 

Appointing Counsel to Assist Vojislav Seselj", Case No.: IT-03-67-PT, 9 
May 2003 

aa. Prosecutor v. Jean-Bosco Baravagwiza, ICTR-97-19-T, 2 November 2000 
bb. Rule for Court-Martial 502 
cc. united States v. Jackson, 54 M.J. 527,535 (N.M. Ct. Crim. App. 2000) 
dd. United States v. Steele, 53 M.J. 274 (2000) 
ee. Frazier v. Heebe, 482 U.S. 641,645 (1987) 
ff. United States v. Grismore, 546 F.2d 844, 847 (1 0' Cir. 1976); 
gg. United States v. Whitesel, 543 F.2d 1 176, 1 177-81 6' Cir. 1976); k hh. United States v. Ke11e~ 539 F.2d 1 199, 1201-03 (9 Cir. 1976). 
ii. Rule 1.16(c) of Navy Judge Advocate General Instruction 5803.1B 

6. Analysis 

Military Commission Instruction (MCI) No. 4 clearly delineates that an accused 
cannot represent himself before a Military Commission. Section 3(D) (2) of this 
Instruction states that "Detailed Defense Counsel shall represent the Accused before 
Military Commissions" and that counsel "shall so serve notwithstanding any intention 
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expressed by the Accused to represent himself." While not worded as unambiguously or 
as strongly, Sections 4(C) (4) and 5@) of Military Commission Ordet (MCO) No. 1 do 
nothing to contradict MCI No. 4. 

The Prosecution concurs with the analysis of the Chief Defense Counsel in his 
Memorandum of 26 April 2004 where he denied the Defense Counsel's request to 
withdraw from representing Mr. a1 Bahlul (Attached). 

The Prosecution joins the Defense in their prior request that the Military 
Commission Instructions be amended to permit self-representation. As will be discussed 
in detail below, such an amendment will align Commission practice with U.S. Domestic 
and International Law standards. 

Although not binding on Commission proceedings, the right to self-representation 
is recognized under United States domestic law and in other judicial systems and there 
are compelling reasons to permit self-representation at Commission trials. 

The United States Supreme Court has recognized that a criminal defendant has a 
Constitutional right to represent himself in a criminal proceeding. Farretta v. California, 
422 U.S. 806 (1975). A defendant may waive his right to counsel so long as the waiver is 
knowing, intelligent and voluntary. See Bradv v. United States, 397 U.S. 742 (1970); 
Johnson v. Zerbst, 304 U.S. 458,468 (1938); United States v. Singleton, 107 F.3d 1091, 
1095 (4' Cir. 1997). The right to self-representation must be preserved even if the trial 
court believes that the defendant will benefit from the advice of counsel. McKaskle v. 
Wiggins, 465 U.S. 168 (1984); United States v. Davis, 285 F.3d 378,383 (5' Cis. 2002) 
(rejecting appointment of "independent counsel" to present mitigating evidence in capital 
case against express wishes of defendant). 

Mr. a1 Bahlul has 16 years of formal education and demonstrated that he is very 
articulate and intelligent during his preliminary hearing. He did express that he only had 
a rudimentary understanding of the English language. Regardless, a defendant's 
otherwise valid invocation of his right to self-representation should not be denied because 
of limitations in the defendant's education, legal training or language abilities. United 
States v. Betancourt-Arretuche, 933 F.2d 89,95 (lS'Cir. 1991) (neither lack of post-high 
school education or inability to speak English is "an insurmountable barrier to pro se 
representation"); United States v. McDowell, 814 F.2d 245,250 (6' Cir. 1987) ('To 
suggest that an accused who knows and appreciates what he is relinquishing and yet 
intelligently chooses to forego counsel and represent himself, must still have had some 
formal education or possess the ability to converse in English is . . . to misunderstand 
the t h s t  of Faretta and the constitutional right it recognized.") (emphasis in original). 
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c. A Detailed In~uirv is Reauired Before Self-representation is Permitted 

In United States Federal District Courts, a detailed inquiry of the defendant is 
required before he is permitted to represent himself. Singleton, 107 F.3d at 1096. Ifpro 
se representation is permitted before a Military Commission, this safeguard should also 
be adopted. 

An effective assertion of the right of self-representation "must be (1) clear and 
unequivocal; (2) knowing, intelli ent and voluntary; and (3) timely." United States v. P Frazier-El, 204 F.3d 553, 558 (4 Cir. 2000). To constitute a knowing, intelligent and 
voluntary waiver, the defendant must be aware of the disadvantages of self- 
representation. Patterson v. Illinois, 487 U.S. 285,299 (1988); see ex., Torres v. United 
States, 140 F.3d 392,40 1 (2d Cir. 1998) (court should conduct on-the-record discussion 
to ensure that defendant was aware of risks and ramifications of self-representation). 

An important facet of making a knowing, intelligent and voluntary waiver of the 
right to counsel is knowing the conditions under which a defendant will be permitted to 
represent himself. For example, the Seventh Circuit held in United States v. Lane, that a 
waiver of counsel is properly made when the defendant was advised that he would not be 
permitted unlimited legal access to research facilities away from the prison in which he 
was detained. 718 F.2d 226,233 (1983). This inquiry is of significant importance in this 
case as Mr. a1 Bahlul does not possess nor will he qualifj for the required security 
clearance necessary to review certain classified materials that have already been provided 
by the Prosecution as part of the discovery process. 

Based upon prior admissions to investigators as well as his own assertion during 
his initial hearing before the Commission, the Accused is an a1 Qaida member. He has 
previously stated that he hlly supports Usama bin Laden's fafwa calling for the killing 
of American civilians. He has stated that all those killed in the World Trade Center on 
September 1 1' were legitimate targets. He has further admitted to pledging bayat to 
Usama bin Laden and stated that he joined a1 Qaida because he believed in the cause of 
bin Laden and the war against America. He acknowledges that he will kill Americans at 
the first opportunity upon release from detention. 

It is clear that under these unique circumstances, measures must be taken to 
safeguard information in the interests of national security. The investigation of al Qaida 
and its members is an ongoing endeavor and the concerns over the premature or 
inappropriate disclosure of classified information are heightened. See United States v. 
Bin Laden, 58 F. Supp.2d 1 13,121 (S.D.N.Y. 1999) (government's terrorism 
investigation ongoing thereby increasing possibility that unauthorized disclosures might 
place additional lives in danger). The accused must hlly comprehend the limitations 
required due to national security concerns and give an affirmative waiver with respect to 
these limitations before being permitted to proceed pro se. 

The Prosecution has provided a proposed colloquy as an attachment to this 
response. While we acknowledge that a colloquy was commenced during the Accused's 
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initial hearing before the Commission, we feel that there must be a more in-depth inquiry 
before the Accused could qualify to engage in self-representation. 

The Supreme Court in Farretta held that the right to self-representation is not 
absolute and may be forfeited by a defendant who uses the courtroom proceedings for a 
deliberate disruption of their trial. 422 U.S. at 834; McKaskle v. Wiggins, 465 U.S. 168, 
173 (1984) (defendant forfeits right to represent himself if he is unable or unwilling to 
abide by the rules of procedure or courtroom protocol); Illinois v. Allen, 397 U.S. 337 
(1970); United States v. Kaczvnski, 239 F.3d 1108, 11 16 (9'Cir. 2001) (right to self- 
representation forfeited when right being asserted to create delay in the proceedings). 
The right of self-representation is not "a license to abuse the dignity of the courtroom," 
nor a license to violate the "relevant rules of procedural and substantive law." Faretta, 
422 U.S. at 834 11.46. Forfeiture of the right to proceedpro se occurred recently in the 
high visibility prosecutions of Zacarias Moussaoui (inappropriate and disruptive 
behavior) and Slobadan Milosevic (Milosevic case being tried before International 
Criminal Tribunal for the former Yugoslavia (ICTY) and right was forfeited based on 
poor health of Milosevic). See Moussaoui, Criminal No. 01-455-A, Court Order of 
November 14,2003 (E.D. Va.). 

Based on his demonstrated behavior at his initial hearing as well as his personal 
promise on the record, the Accused appears wil.ling to abide by courtroom rules and 
protocol. There is currently no indication that the Accused's approach to his self- 
representation will change. However, should he become disruptive, the Commission 
andor Appointing Authority should not hesitate to revoke his ability to proceedpro se. 
The Commission should be positioned to be able to continue the Commission trial if 
things change and the Accused proves to be unable to represent himself. For this and 
other reasons discussed below, standby counsel should be appointed. 

e. Standbv Counsel Should be A~rminted 

Once a court has decided to allow a person to proceed pro se, the court may, if 
necessary, to protect the public interest in a fair trial, appoint standby counsel. 
McKaskle, 465 U.S. at 173. Once standby counsel are appointed, trial courts are given 
broad discretion in delineating their responsibilities and defining their roles. United 
States v. Lawrence, 1 1 F.3d 250,253 (4m Cir. 1998). This may be done over the 
objection of the defendant. McKaskle, 465 U.S. at 184. Clear in all cases where standby 
counsel are present, is the notion that such counsel must be prepared to step into the 
representative mode should the defendant lose the right of self-representation. United 
States v. Douaherty, 473 F.2d 11 13,1125 (D.C. Cir. 1972). The only limitation to the 
role of standby counsel is that the participation cannot undermine the right to self- 
representation or the appearance before the jury as one who is defending himself. 
McKaskle, 456 U.S. at 177. 

Standby counsel have conducted research on behalf of apro se defendant, 
Barham v. Powell, 895 F.2d 19,23 (1" Cir. 1990). They have assisted with other 
substantive matters throughout the trial. McKaskle, 465 U.S. at 180 ("Counsel made 
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motions, dictated proposed strategies into the record, registered objections to the 
prosecution's testimony, urged the summoning of additional witnesses, and suggested 
questions that the defendant should have asked of witnesses."). 

Standby counsel cannot however interfere with the defendant's control of the 
case. They may express disagreement with the defendant's decisions, but must do so 
outside the jury's presence. Id. at 179. 

The appointment of standby counsel is crucial in this case because of the interplay 
of classified material with this prosecution. While the Prosecution does not intend to 
admit any classified evidence as part of its cases on the merits or sentencing, classified 
materials have been provided as part of the discovery process. Standby counsel would be 
needed to review such information and make appropriate motions pertaining to such 
information. Such motions may include requests for unclassified summaries of the 
information they deem pertinent that could then be provided to the Accused, 

In the Federal system, the role of standby counsel with respect to classified 
information is less intrusive to the accused's right of self-representation because such 
issues are normally resolved outside the presence of the jury. As the entire Commission 
panel is both the finder of fact and law, trial sessions dealing with issues involving 
classified information may be conducted in the Accused's absence before the entire 
Commission panel. President's Military Order of November 13,200 1, Section 
4(c)(2). 

Members of this Military Commission were chosen based upon their experience 
and maturity. They have all had command as well as combat experience. They will 
already be involved in the litigation of motions and will be exposed to evidence they 
otherwise would not have seen had they solely been traditional finders of fact. Any 
impact that exposure to standby counsel litigating classified matters on the Accused's 
behalf will certainly not outweigh the benefit to the Accused of meeting his desire to 
proceed pro se. 

While the right of self-representation is universally recognized, "it is not a suicide 
pact." Haia v. Asee, 453 U.S. 280,309-10 (1981). The fundamental principle of self- 
preservation necessarily demands that some reasonable and welldefined boundaries may 
be placed on the Accused's ability to represent himself in this case. Cf. United States v. 
Dennis, 341 U.S. 494,519 (1951) (Frankfurter, J., concurring). What is of the utmost 
importance is that the Accused be advised of these lawful limits before he waives his 
right to counsel with his eyes wide open. United States v. McDowell, 814 F.2d at 250; - 
McOueen v. Blackburn, 755 F.2d 1174, 1177 (5' Cir. 1985) (court must be satisfied 
accused understands the nature of the charges, the consequences of the proceedings, and 
the practical meaning of the right that he is waiving); Paulerson v. Wainwright, 732 F.2d 
803,808 (1 1" Cir. 1984) ("Once there is a clear assertion of that right [self- 
representation], the court must conduct a hearing to ensure that the defendant is fully 
aware of the dangers and disadvantages of proceeding without counsel"). If the Accused 
can show that he fully understands that he will not have access to classified information 
and he voluntarily continues to assert his desire for self-representation, he should be 
permitted to proceed pro se. 
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In summary, standby counsel should be appointed regardless of the Accused's 
desires. They are needed to assist the Accused consistent with his desires, represent the 
Accused on matters related to classified information and be prepared to assume full 
representation should the accused forfeit his right to represent himself. 

f. Right of Self-re~resentation under International Law 

The Prosecution agrees with the Defense assertion that the right of self- 
representation is fully recognized under International Law. The Prosecution does 
contend that the Defense Memorandum is at times misleading as it implies that various 
international treaties mandate this Commission to permit self-representation. They fail 
to note that with respect to many of the treaties they mention, the United States is either 
not a party, or did not ratify these documents. See. Additional Protocol I to the Geneva 
Conventions; American Convention on Human Rights; Convention for the Protection of 
Human Rights and Fundamental Freedoms. 

With respect to the International Covenant on Civil and Political Rights (ICCPR), 
the United States has signed and ratified this treaty. However its applicability and 
binding effect on the United States is not as simple and straightforward as the Defense 
opines. A lengthy discussion on this issue is unnecessary at present as the Prosecution 
believes that the right to self-representation should be provided to give what has been 
recognized as a fundamental right both domestically and internationally. 

g. Standby Counsel and Forfeiture of the Right to Self-representation are 
Recopized Under International Law 

In Prosecutor v. Voiislav Seselj, the ICTY recognized that a counsel can be 
assigned to assist an accused engaging in self-representation on a case by case basis in 
the interests of justice. "Decision on Prosecution's Motion for Order Appointing Counsel 
to Assist Vojislav Seselj", Case No.: IT-03-67-PT, 9 May 2003 paras 20-2 1. Noting that 
the right to self-representation is a starting point and not absolute, the Tribunal asserted 
its fundamental interest in a fair trial related to its own legitimacy in justifying the 
appointment of standby counsel. a. 

The recognition of the appropriateness of imposition of defense counsel on an 
accused was emphasized in a decision of the International Criminal Tribunal for Rwanda 
(ICTR). Prosecutor v. Jean-Bosco Baravagwiza, ICTR-97-19-T, 2 November 2000 para 
24. Similar to our present case, Barayagwiza instructed his attorneys "not to represent 
him in the courtroom" and as a result they initially remained passive and did not mount a 
defense. Id. at para 17. These attorneys requested to withdraw from representation and 
their request was denied by the Trial Chamber. Ig. at paras 17-20. Viewing the 
accused's actions as a form of protest and an attempt to obstruct the proceedings, counsel 
were deemed to be under no obligation to follow the accused's instructions to remain 
passive. Id. at paras 2 1-24. In his concurring opinion, Judge Gunawardana opined that 
the counsel should more appropriately be classified as "standby counsel" whose 
obligations were not just to protect the interests of the accused, but also the due 
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administration of justice. Baravaawiza, Concurring and Separate Opinion of Judge 
Gunawardana (relying on Article 20(4) of the ICTR Statute). 

h. The Accused's Alternative Request to be Re~resented Exclusivelv bv an 
Attornev from Yemen should be Denied 

Section 4(C)(3)(b) of MCO No. 1 requires a civilian attorney representing an 
accused to be: (1) a United States citizen; (2) admitted to practice law in a State, district, 
territory, or possession of the United States, or before a Federal court; (3) has not been 
subject to any sanction or disciplinary action . . . (4) has been determined eligible for 
access to SECRET information; and (5) agrees in writing to comply with all regulations 
or instructions for counsel. It is clearly evident that a Yemen citizen attorney who is not 
eligible to practice law in the United States does not meet these criteria. 

Additionally, the Accused's first fallback request is not in accord with Section 
4(C)(3)(b) of MCO No. 1 as his request for representation is conditioned upon his current 
detailed military Defense Counsel having absolutely no role in his representation. This 
conflicts directly with MCO No. 1 where it states that representation by a Civilian 
Defense Counsel will not relieve Detailed Defense Counsel of their duties specified in 
Section 4(C)(2). Similarly, even a cleared Civilian Counsel is not guaranteed the ability 
to be present at closed Commission proceedings. MCO No. 1 Section 4(C)(3)(b); MCI 
No. 4, Section 3 0 .  

There are sound reasons for the requirements imposed on civilian counsel. As 
explained by the Presiding Officer in the Accused's initial hearing, there is great 
importance in counsel having expertise in military law, military terminology, and the 
ability to argue by analogy to federal, U.S. military and international law (transcript 
pages 7-9). Furthermore, as already demonstrated by the Defense's attempt to utilize a 
non-citizen interpreter in this case, it can take upwards to a year (if ever) to do the 
background investigation necessary for an appropriate security clearance to be granted. 
Several months have already been lost in the trial preparation process awaiting the 
granting of this clearance (which has still not been obtained). Protocol and procedures 
cannot be disregarded when it comes to national security. The time commitment for 
obtaining a security clearance would not be consistent with Section 4(A)(5)(c) of MCO 
No. 1 where the Presiding Officer is tasked to ensure an expeditious trial where the 
accommodation of counsel does not delay the proceedings unreasonably. 

In the court-martial setting, Rule for Court-Martial 502(d)(3) requires that a 
civilian counsel representing an accused be "[a] member of the bar of a Federal court or 
of the bar of the highest court of a State." Absent such membership, the lawyer must be 
authorized by a recognized licensing authority to practice law and must demonstrate to 
the military judge that they have the demonstrated training and familiarity with criminal 
law applicable to courts-martial. RCM 502(d)(3)(B). For practical purposes, the civilian 
counsel must in fact be a lawyer who is a "member in good standing of a recognized bar." 
United States v. Jackson, 54 M.J. 527,535 (N.M. Ct. Crim. App. 2000). The 
Prosecution is unaware of any caselaw questioning the propriety of these conditions. The 
decisions of military and other federal courts reflect that admission to practice is a 
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necessary indicia that a level of competence has been achieved and reviewed by a 
competent licensing authority. United States v. Steele, 53 M.J. 274 (2000). 

The United States Supreme Court has held that federal district courts can regulate 
the admission of people to its own bar so long as these regulations are consistent with 
"the principles of right and justice." Frazier v. Heebe, 482 U.S. 641,645 (1987). Greater 
approval is given to regulations restricting outside attorneys coming into other "state" 
courts as opposed to other federal courts as the laws and procedures may differ 
substantially from state to state. Id. at 647. These differences in laws and procedures are 
of even greater significance in our case as the laws of Yemen differ dramatically from 
our laws and procedures. Depending on the qualifications of the yet unnamed proposed 
attorney from Yemen, it may almost be akin to permitting a lay person or non-licensed 
attorney to represent the Accused. A right to such representation is not recognized in 
U.S. domestic law. United States v. Grismore, 546 F.2d 844,847 (10' Cir. 1976); United 
States v. Whitesel, 543 F.2d 1176, 1177-81 (6" Cir. 1976); United States v. Kelley, 539 
F.2d 1199,1201-03 (9" Cir. 1976). 

Part C of the Defense Memorandum appears to merge the concept or entitlement 
to self-representation with the entitlement to having another individual who does not 
meet the court's requisite qualifications represent the Accused. These two concepts 
require distinct analysis as the right to self-representation has an independent source in 
the structure and history of the Constitution. No such independent source can be found 
for the alleged right to the assistance of a nonqualified lawyer. Kellev, 539 F.2d at 1202. 

The limitations of MCO No.1 with respect to requiring counsel to be a U.S. 
citizen are narrowly drawn. If the Accused truly desires an attorney from Yemen to play 
a role in strategizing for his Commission trial, this individual can be requested as a 
"foreign attorney consultant." Requests for "foreign attorney consultants" have been 
requested in two of the other three currently pending Commission cases and these 
requests have been granted. To date, the Accused has not submitted any such request. 

7. Conclusion. Current Military Commission Law does not permit the Accused to 
represent himself. Absent an amendment to current Commission Law, the Detailed 
Military Defense Counsel should be ordered by the Commission to represent the 
Accused. Rule I .16(c) of Navy Judge Advocate General Instruction 5803.1B 
(Professional Responsibility Instruction which requires continued representation when 
ordered by a tribunal or other competent authority notwithstanding good cause for 
terminating the representation). 

The Prosecution believes that an amendment to current Commission Law to 
permit self-representation is appropriate to bring the Commission in accord with the 
standards established for United States domestic courts as well as under Customary 
International Law. 

Exclusive representation by a yet unnamed attorney from Yemen should not be 
permitted. Military Commission Law does not permit this and Commission Law is 
narrowly tailored in this regard to promote national security as well as the "principles of 
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right and justice." Any request for a Yemen attorney to act as a foreign attomey 
consultant should be looked upon favorably assuming all preconditions are met. 

8. Attached Files. 

a. Chief Defense Counsel Memorandum dated 26 April 2004 
b. Moussaoui, Criminal No. 0 1 -455-A, Court Order of November 14,2003 
(E.D. Va.). 

c. Proposed colloquy . 

Commander, JAGC, USN 
Prosecutor 
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UNITED STATES OF AMERICA ) DEFENSE REPLY: 
1 

V. ) RIGHT TO SELF- 
) REPRESENTATION; 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) RIGHT TO CHOICE OF 
) COUNSEL 
1 
) 8 October 2004 

1. Timeliness of Motion. 

This reply is being filed within the timeline established by the Presiding Oficer. 

2. Legal Authoritv. 

a. United States v. Ray, 933 F.2d 307 (5th Cir. 1991) 
b. McKaskle v. Wiggins, 465 U.S. 168 (1984) 
c. ABA Standards for Criminal Justice, Standards 4-3.9 and 6-3.7, 
~htto://~~~.abanet.or~crimiust~standards/home.html> 
d. Military Order of Nov. 13,2001,66 Fed. Reg. 57,833 5 4(c)(2) (Nov. 16, 

200 1) 
e. Military Commission Order (MCO) No. 1 
f. Arizona v. Fulminante, 499 U.S. 279 (1991) 
g. Rule for Courts-Martial (RCM) 502 
h. Soriano v. Hosken, 9 M.J. 221 (C.M.A. 1980) 
i. United States v. Jackson, 54 M.J. 527 (2000) 
j. United States v. Steele, 53 M.J. 274 (2000) 
k. United States v. Grismore, 546 F.2d 844 (10th Cir. 1976) 
I. United States v. Whitesel, 543 F.2d 1 176 (6th Cir. 1976) 
n United States v. Kelley, 539 F.2d 1 199 (9th Cir. 1976) 
n. Frazier v. Heebe, 482 U.S. 641 (1987) 
o. Military Commission Instruction (MCI) No. 8 

3. Analysis. 

a. Stand by Counsel. 

As the government correctly notes, the practice of appointing standby counsel to 
assist thepro se defendant has been recognized by domestic and international courts. 
Although useful in such cases, "the proper role of standby counsel is quite limited." 
United States v. Ray, 933 F.2d 307,312-13 (5th Cir. 1991), citing McKaskle v. Wiggins, 
465 U.S. 168,177-78 (1984). 
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Standby counsel does not represent the defendant. The defendant 
represents himself, and may or may not seek or heed the advice of the 
attorney standing by. As such, the role of standby counsel is more akin to 
that of an observer, an attorney who attends the trial or other proceeding 
and who may offer advice, but who does not speak for the defendant or 
bear responsibility for his defense. 

United States v. Ray, 933 F.2d at 3 13 (emphasis in original). 

If the military commission determines that appointment of standby counsel is appropriate, 
the commission must be cognizant of the limited authority of standby counsel to speak 
for the accused. The commission must also define the role of standby counsel, consistent 
with the desires of the accused, so that all parties understand the responsibilities of 
standby counsel. 

(1) Defining the Role of Standby Counsel. 

In exercising its discretion, the commission should consider the desires of the 
accused in defining the parameters of standby counsel's role. The American Bar 
Association (ABA) Standards for Criminal Justice differentiate between standby counsel 
appointed to "actively assist" a pro se accused and standby counsel whose duty it is to 
assist "only when the accused requests assistance." Standard 4-3.9, Obligations of 
Hybrid and Standby Counsel (visited Oct. 5,2004) 
<httD://abanet.orrr/crimiust/standards/dfunc blk.html>. 

If an accused desires no assistance, then the latter, more passive role should be 
assumed by standby counsel. In this passive role, standby counsel should only be 
required to "bring to the attention of the accused matters beneficial to him . . . but should 
not actively participate in the conduct of the defense." Standard 4-3.9(b). If on the other 
hand the accused desires assistance, standby counsel should be authorized to "actively 
assist" the accused, but should nonetheless allow the accused to "make the final decisions 
on all matters, including strategic and tactical matters relating to the conduct of the case." 
Standard 4-3.9(a). In order to avoid confusion, the court should "notify both the 
defendant and standby counsel of their respective roles and duties." Standard 6-3.7(b), 
Standby Counselfor Pro Se Defendant (visited Oct. 5,2004) 
<h~://abanet.org/crirniust/standards/triali udge.htm I>, 

(2) Defining the Role of the "Unwanted" Standby Counsel in the 
Context of Military Commission Proceedings. 

Although the accused should first be consulted regarding his desires, it is likely 
that he will object to the appointment of standby counsel. If so, any significant role 
played by standby counsel during military commission proceedings will undermine the 
accused's right to self-representation. Standby counsel's role should be limited to 
providing advice on routine procedural and evidentiary matters, and basic courtroom 
protocol. 
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In McKasRle v. Wiggins, the Supreme Court addressed the role of standby counsel 
who is present at trial "over the defendant's objection." 465 U.S. 168, 170 (1984). 
Because of the danger that multiple defense voices will confuse the defendant's message, 
the court recognized that limits must be placed on "the extent of standby counsel's 
unsolicited participation": 

First, the pro se defendant is entitled to preserve actual control 
over the case he chooses to present to the jury. This is the core of the 
Faretta right. If standby counsel's participation over the defendant's 
objection effectively allows counsel to make or substantially interfere with 
any significant tactical decisions, or to control the questioning of 
witnesses, or to speak instead of the defendant on any matter of 
importance, the Faretta right is eroded. 

Second, participation by standby counsel without the defendant's 
consent should not be allowed to destroy the jury's perception that the 
defendant is representing himself. 

McKaskle v. Wiggins, 465 U.S. at 178 (emphasis in original). 

Unlike the ordinary criminal trial where issues of law are decided by a judge, 
outside the presence of the jury, military commissions are comprised of members who 
serve as both judge and jury. See Military Order of Nov. 1 3,200 I, 66 Fed. Reg. 57,833 5 
4(c)(2) (Nov. 16,20Ol)("the military commission sit[s] as the triers of both fact and 
law"). Thus, all proceedings before a military commission will be in the presence of the 
'2ury." The ever-present military commission "jury" is a major limitation on the role 
which can be played by standby counsel. 

Standby counsel's participation in the presence of the jury is "more problematic" 
than participation outside the jury's presence because "excessive involvement by counsel 
will destroy the appearance that the defendant is actingpro se." McKaskle v. Wiggins, 
465 U.S. at 181. In the presence of the jury, standby counsel, even over the accused's 
objection, may assist the accused "in overcoming routine procedural or evidentiary 
obstacles to the completion of some specific task, such as introducing evidence or 
objecting to testimony, that the defendant has clearly shown he wishes to complete . . . 
[and] to ensure the defendant's compliance with basic rules of courtroom protocol and 
procedure." Id. at 183. When standby counsel ventures beyond these basic procedural 
functions, the accused's self-representation rights are eroded. 

(3) Standby Counsel Cannot Represent the Accused at Closed 
Sessions Without the Accused's Consent. 

Without the consent of the accused, representation by standby counsel during 
closed sessions, from which the accused has been excluded, would violate the accused's 
right to self-representation. Closed sessions of commission proceedings are allowed for a 
variety of reasons. MCO No. 1, para. 6.B.(3)(proceedings may be closed to protect 
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classified information or other information protected by law; the physical safety of 
participants; intelligence and law enforcement sources, methods, or activities; and other 
national security interests). Participation by standby counsel, on behalf of the accused, at 
these merits-phase, closed proceedings would undermine the notion that the accused was 
representing himself and would prevent the accused from making important tactical and 
strategic decisions regarding his defense. Such a role would violate not only part two of 
the McKaskZe test, but part one as well by "effectively allow[ing] counsel to make or 
substantially interfere with any significant tactical decisions, or to control the questioning 
of witnesses, or to speak instead of the defendant on any matkr of importance." 
McKaskZe v. Wiggins, 465 U.S. at 178. Such a role would also signal that the military 
commission "cannot reliably serve its function as a vehicle for determination of guilt or 
innocence, and no criminal punishment may be regarded as fundamentally fair." Arizona 
v. Fulminante, 499 U.S. 279, 310 (199l)(discussing impact on a criminal trial of a 
structural defect such as denial of the right to self-representation). 

Excluding the accused from the courtmom violates international and domestic 
standards of a fair trial on many levels, not the least of which include the accused's self- 
representation rights. Furthermore, representing an accused over his objections at a 
closed hearing and outside of the accused's presence presents difficult ethical issues 
which standby counsel would need to resolve with his state bar and military ethics 
advisors. 

b. Choice of Counsel 

The Prosecution readily admits that domestic and international law recognize an 
accused's right to self-representation. In deference to this fact, the Prosecution agrees 
that "an amendment to current Commission Law to permit self-representation is 
appropriate to bring the Commission in accord with standards established for the United 
States domestic courts as well as Customary International Law." 

Similarly, the Prosecution does not appear to dispute that domestic and 
international law recognize an accused's right to representation by counsel of his choice. 
Indeed, the Prosecution does not even address, let alone question, the international 
authority for this right. Curiously, though, the Prosecution does not believe that this right 
deserves the same recognition, and opposes an amendment to bring the military 
commission into line with this standard. The Prosecution's arguments opposing this 
amendment, however, are both woefully incomplete and unconvincing. 

In arguing that foreign counsel should not be allowed to appear before a military 
commission the Prosecution relies in large part on RCM 502(d)(3). The Prosecution 
draws an analogy between qualifications that apply to a civilian lawyer seeking to appear 
before a court-martial and qualifications it believes should apply to a civilian lawyer 
seeking to appear before a military commission. It then concludes that "Mor practical 
purposes, the civilian counsel must in fact be a lawyer who is a 'member in good 
standing of a recognized bar,"' apparently seeking to imply that only a domestic state or 
federal bar qualifies as a "recognized bar." 
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Contrary to this implication, however, the Rules for Courts-Martial specifically 
contemplate allowing foreign attorneys to appear. The Discussion section immediately 
following RCM 502(d)(3)(B) states "[iln making such a determination -particularly in 
the case of civilian counsel who are members only of a foreign bar - the military judge 
should also inquire . . . " (emphasis added). The Discussion section is not binding 
authority, but it is unquestionably relevant. Although the Prosecution does not 
acknowledge it, the fact is that the very RCM it cites in opposition to foreign counsel 
appearing before a military commission actually supports the view that choice of counsel, 
even including choice of foreign counsel, is a right that should be respected. 

Further, the Court of Appeals for the Armed Forces (then the Court of Military 
Appeals) addressed this very issue over 20 years ago, and held that "a member of a local 
bar in a foreign country may be qualified to represent a military accused at a court- 
martial." Soriano v. Hoshn, 9 M.J. 221,222 (C.M.A. 1980). The Court went on to write 
that "[ilt is the military judge assigned to the court-martial who must make the 
determination whether such a lawyer is minimally qualified to act as civilian counsel." 
Id. Finally, in direct contradiction of the Prosecution's argument the Court stated "[wle 
do not anticipate that the military judge will establish any per se disqualification with 
respect to any recognized foreign bar or act on an individual basis in a niggardly 
fashion." Id 

Significantly, none of the cases cited by the Prosecution actually dealt with 
foreign attorneys. Rather, the cases arose in the context of domestic civilian attorneys 
accused of providing ineffective assistance of counsel (United States v. Jackson, 54 M.J. 
527 (2000); United States v. Steele, 53 M.J. 274 (2000)), or people requesting to be 
represented by lay persons (UnitedStates v. Grismore, 546 F.2d 844,847 (10th Cir. 
1976); United States v. Whitesel, 543 F.2d 1 176, 1 177-81 (6th Cir. 1976); United States v. 
Kelley, 539 F.2d 1199, 1201-03 (9th Cir. 1976). m i l e  one of the cases the Prosecution 
cited does have relevance, that case stands for the proposition that rules precluding 
otherwise qualified attorneys from practicing in a particular court should be related to 
legitimate objectives. Frazier v. Heebe, 482 U.S. 641,645 (1987)(error to prohibit 
attorney residing in one state from practicing in federal court in another state when 
attorney qualified to practice law in state courts of both states). Frazier, therefore, 
appears to support Mr. al Bahlul's request more than it does the Prosecution's opposition. 

The Prosecution's remaining arguments against recognition of this right are 
similarly unpersuasive. While a security clearance for a foreign counsel might take a 
significant amount of time, the Prosecution is already aware that such need not be the 
case - Mr. Kemy, the Foreign Attorney Consultant for Mr. David Hicks, was able to 
obtain a security clearance allowing him to participate in military commission 
proceedings within a matter of weeks. Further, although we have been waiting quite 
some time for a security clearance for a foreign national interpreter we seek to hire, there 
is every reason to believe that the process might have been much quicker had a 
government official associated with the military commissions taken a personal interest. 
Since the clearance request has instead been delegated to an inexperienced civilian firm 
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operating under contract, it is not clear that such a lengthy process is inevitable. Finally, 
even a slow clearance procedure does not justifj continuing to bar foreign attorneys. 
Almost every aspect of the painfully slow military commission process has moved to date 
according to the Government's timetable. Given that, the Prosecution's reliance on MCO 
No. 1's provision against unreasonable delay is scant support for denying Mr. al Bahlul's 
right to representation by counsel of his choice. 

The military commission is certainly free to reserve the right to decide whether a 
particular civilian counsel is qualified. Recognizing that there are differences in laws and 
procedures between military commissions and the laws of Yemen, however, hardly 
supports the Prosecution's conclusion that allowing a Yemeni attorney to appear before 
the commission "may almost be akin to permitting a lay person or non-licensed attorney 
to represent the Accused." Being qualified to conduct cases before the courts of a 
defendant's country was sufficient to permit a counsel to represent persons at 
~urember~ ' ,  and little more than that is required by RCM 502 (d)(3)(B). There is no 
reason to accept the view that all Yemeni attorneys are by definition incompetent to 
provide representation before a military commission. Mr. a1 Bahlul's right to find a 
qualified Yemeni attorney to represent him should be recognized. 

c. The Military Commission Must Rule on Mr. al BahIuI's Requests 

Section 4(A)(5)(d) of MCO No. 1 and paragraph 4(A) of MCI No. 8 authorize the 
Appointing Authority to decide interlocutory questions certified by the Presiding Oficer. 
Both provisions state that a question "the disposition of which would affect a termination 
of proceedings with respect to a charge" is a mandatory question that "shall" be certified 
to the Appointing Authority. Both provisions also allow that the Presiding Officer "may" 
certifj other interlocutory questions that the Presiding Oficer deems appropriate. 

With respect to the latter class of questions, the Appointing Authority has 
determined that a Presiding Oficer can exercise his discretionary authority to certiQ 
interlocutory matters only after the full military commission has mled on the question. 
Memoranda from Appointing Authority to Presiding Officer on Interlocutory Questions 
1-5 of 5 October 2004. This is based on the military commission's role as the adjudicator 
of all questions of fact and law. Id. Consequently, if the disposition of an issue cannot 
affect a termination of proceedings with respect to a charge, the matter is not properly 
raised as a discretionary interlocutory question until after it has been addressed by the full 
commission. Id 

Of the two classes of interlocutory matters, any questions involving Mr. a1 
Bahlul's representation requests would be discretionary. Mr. a1 Bahlul challenges the 
legality of military commission procedures that are inconsistent with domestic and 
international law. Regardless of how these challenges are decided, there is no way that 
the outcome might affect a termination of the proceedings against him. Whoever 

' Rule 7(a), Rules of Procedure Adopted by Military Tribunal I in the Trial of the Medical Case; Rule 7(a), 
Uniform Rules of Procedure, Military Tribunals, Nuremberg, Revised to 8 January 1948. 
(http://www.y ~e.ed~awweb/avalonliLmtTLmt.htm#des). 
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represents him, Mr. a1 Bahlul will still be facing the same charge. Thus, these matters do 
not qualify for mandatory interlocutory certification, and any certification of the issues 
must follow the procedures established for discretionary questions. 

Since the issues raised by Mr. a1 Bahlul's representation requests fall squarely 
within the military commission's power and obligation to decide questions of law, no 
interlocutory certification procedure is available until after the commission has 
discharged its duty.2 Contrary to the Presiding Officer's apparent intent to pass these 
issues directly to the Appointing Authority, therefore, the military commission must 
decide the legality of the challenged rules first. 

d. Timely Resolution of Mr. al Bahlul's Request8 Is Critical 

Despite concerns recently expressed by the Chief Defense Counsel, Mr. al Bahlul 
continues to be denied the opportunity to participate in the on-going process addressing 
legal matters affecting the military commissions. Memorandum from Chief Defense 
Counsel to Appointing Authority, "Preservation of Right to Full and Fair Trial by 
Military Commissions in the case of Ali Hamza Ahmad Sulayman a1 Bahlul," of 23 
September 2004. The issues that have been and soon will be addressed are critical to the 
development of the military commission process, and the decisions will substantively 
impact Mr. al Bahlul's rights in that process. Id. Apparently, the longer resolution of 
Mr. al Bahlul's representation issues are delayed the longer he will be shut out of the 
development process. Consequently, the military commission shou Id expeditiously 
address the legal questions posed by Mr. al Bahlul's representation requests. 

4. Attached Files. 

a. Memoranda from Appointing Authority to Presiding Officer, Interlocutory 
Questions 1-5, of 5 October 2004. 

b. Memorandum from Chief Defense Counsel to Appointing Authority, 
"Preservation of Right to Full and Fair Trial by Military Commission in the case of Ali 
Hamza Ahmad Sulayman al Bahlul," of 23 September 2004 

Is1 Is1 
Philip Sundel Mark A. Bridges 
LCDR, JAGC, USN MAJ, JA 
Detailed Defense Counsel Assistant Detailed Defense Counsel 

Counsel acknowledge that there may be practical difficulties involved with the military commission 
passing on legal matters prior to voir dire and challenges. Such difficulties would not change the nature of 
the underlying legal questions, however, and cannot justify interlocutory certification in violation of 
established procedures, although they might k evidence o f  a structural defect in the process. See Arizona 
v. Fulmlnunte, 499 U.S. 279,309-3 10 (199l)(participation of trial judge who was not impartial affected 
entire course o f  trial.) 
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Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

Is your intent still to submit this as a "certified interlocutory 
questionn as you indicated during the 26 August 2004 hearing? 

V/r 
LCDR Sundel 
Detailed Defense Counsel 
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a,.- 

To: 'Hodges, ~ k t h ' ;  - Sundel, Philip, LCDR, DoD 
Subject: Re: ~efense Reply Brief-- Representation (US v. a1 Bahlul) 

LCDR Sundel, 

1. If the Appointing Authority makes a ruling, there will be no need 
for an interlocutory question. 

2. If the Appointing Authority does not make a ruling, the issue will 
be presented to the Commission for decision. 

3. I do not, at this time, intend to send the matter as an 
interlocutory question to the Appointing Authority prior to the Commission 
acting upon the matter. 

4. I am, however, quite willing to listen to any input from the 
parties . 

COL Brownback 
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From: Sundel, Philip, LCDR, DoD OGC 

Sent: Thursday, October 14, 2004 11:45 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

There is a need for Mr. a1 Bahlul's representation issues to be placed 
squarely before a decision maker. You have indicated that you will not allow 
the military commission to address these matters, and that you do not intend to 
certify the issue to the Appointing Authority. This leaves Mr. a1 Bahlul's case 
in a "no-man's-land" with no one accepting responsibility to decide the issue of 
his right to self-representation. 

Mr. a1 Bahlul made his request to be allowed to represent himself to the 
military commission. We have filed a Memorandum of Law and a Reply with the 
military commission. We believe that the matter is presently before the 
military commission, and that the commission needs to address it. 

However, you have indicated that you believe the request must be addressed by 
the Appointing Authority or a higher power. If that is still your belief, then 
the matter needs to in fact be presented to the Appointing Authority. 
Certifying the issue to him as an interlocutory question would appear to be the 
only mechanism to formally place it before the Appointing Authority (though I 
again reiterate that we disagree with the legality of that course of action). 
Simply assuming that he is aware of it, and hoping that he elects to take it up, 
does not seem like a judicious approach. 

Along those lines, it is worth remembering that this matter has already been 
before the Appointing Authority for five months. Unfortunately, we have 
received no response or status update on our mid-May request for a rule change. 
Consequently, we are concerned with a plan that may rely on an assumption that 
the Appointing Authority will choose to take this up because it is the right 
thing to do. 

The Prosecution has acknowledged that it is not sure whether the 
representation issues should be addressed by the military commission or the 
Appointing Authority. We believe that concession, along with the arguments 
contained in our Reply brief, should be enough to return the matter to the 
commission. 

Regardless of how you choose to handle this, though, it must be clear what 
authority is responsible for deciding Mr. a1 Bahlul's representation issues. 
Allowing them to possibly languish in a gray area between the military 
commission and the Appointing Authority is unacceptable. 

LCDR Sundel 
Detailed Defense Counsel 
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a ate: Thursday, ~ctober- 14, 2004 1:43- PM 
MessageLCDR Sundel, 

1. I am very sensitive to Mr. aL Bahulls situation -- as evidenced by my 
actions and directions thus far. Mr. Hodges and I have been monitoring the 
self-representation issue. During and immediately after Mr. A1 Bahlul's 
appearance before the Commission in Guantanamo, I believed that the correct and 
most efficient route to see if Mr. aL Bahul could get what he wanted was to see 
if the rules could and would be changed. That is why that course of action was 
pursued. 

2. Please look again at paragraph 2 of my note of 13 Oct 2004 (below). At some 
point the matter will be placed before the Commission, unless action is taken by 
other authorities. If I thought that submitting an Interlocutory Question would 
hasten the process, I would submit an IQ. 

3. I would suggest that detailed defense counsel work with the prosecution to 
assemble all the documents and filings concerning the right to self- 
representation into one place, so that it will be ready for the Commission to 
hear. Although the docket is not final, I expect Mr. A1 Bahlul to be part of the 
November motions session. 

4. Since detailed defense counsel and the prosecution seem to be in accord on 
the right to self-representation, I would also urge detailed defense counsel and 
the prosecution to consider and discuss the problems involved in the matter of a 
defendant, who rejects representation, presenting his position before a body 
that under the current state of Commissidn Law requires representation. I feel 
certain that the Commission would welcome constructive suggestions on this 
matter. 

5. Finally, please be prepared to explain where you and MAJ Bridges stand with 
your Bars and with the Department of Defense with regard to presenting these 
matters before the Commission. I am not asking for you to address these matters 
now, but to think about how they might be addressed if and when the time comes. 

COL Brownback ----- Original Message ----- 
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Sent: Thursday, October 14, 2004 11:45 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

There is a need for Mr. a1 Bahlul's representation issues to be placed 
squarely before a decision maker. You have indicated that you will not allow 
the military commission to address these matters, and that you do not intend to 
certify the issue to the Appointing Authority. This leaves Mr. a1 Bahlul's case 
in a "no-man's-land" with no one accepting responsibility to decide the issue of 
his right to self-representation. 

Mr. a1 Bahlul made his request to be allowed to represent himself to the 
military commission. We have filed a Memorandum of Law and a Reply with the 
military commission. We believe that the matter is presently before the 
military commission, and that the commission needs to address it. 

However, you have indicated that you believe the request must be addressed by 
the Appointing Authority or a higher power. If that is still your belief, then 
the matter needs to in fact be presented to the Appointing Authority. 
Certifying the issue to him as an interlocutory question would appear to be the 
only mechanism to formally place it before the Appointing Authority (though I 
again reiterate that we disagree with the legality of that course of action). 
Simply assuming that he is aware of it, and hoping that he elects to take it up, 
does not seem like a judicious approach. 

Along those lines, it is worth remembering that this matter has already been 
before the Appointing Authority for five months. Unfortunately, we have 
received no response or status update on our mid-May request for a rule change. 
Consequently, we are concerned with a plan that may rely on an assumption that 
the Appointing Authority will choose to take this up because it is the right 
thing to do. 

The Prosecution has acknowledged that it is not sure whether the 
representation issues should be addressed by the military commission or the 
Appointing Authority. We believe that concession, along with the arguments 
contained in our Reply brief, should be enough to return the matter to the 
commission. 

Regardless of how you choose to handle this, though, it must be clear what 
authority is responsible for deciding Mr. a1 Bahlul's representation issues. 
Allowing them to possibly languish in a gray area between the military 
commission and the Appointing Authority is unacceptable. 
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LCDR Sundel 

Detailed Defense Counsel 

----- Original Message----- 
From: Pete Brownback - 
Sent: Wednesday, Oc 
To: 'Hodges, Keith1; Sundel, Philip, LCDR, DoD 

LCDR Sundel, 

1. If the Appointing Authority makes a ruling, there will be no need 
for an interlocutory question. 

2. If the Appointing Authority does not make a ruling, the issue will 
be presented to the Commission for decision. 

3. I do not, at this time, intend to send the matter as an 
interlocutory question to the Appointing Authority prior to the Commission 
acting upon the matter. 

4. I am, however, quite willing to listen to any input from the 
parties. 

COL Brownback ----- Original Message ----- 

Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

Is your intent still to submit this as a "certified interlocutory 
question" as you indicated during the 26 August 2004 hearing? 

v/r 
LCDR Sundel 
Detailed Defense Counsel ----- Original Mes.sage----- 
From: Pete Brounback - 
Sent: Wednesday, October 13, 2004 10:47 
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To: Sundel, Philip, LCDR, DoD OGC; 'Hodges, 
Keith' 

Subject: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

CDR 

Thank you for the reply. 

Mr. Hodges will inventory this motion as one pending before the AA 
- with a note that it is one the Commission may ultimately have to resolve. 

COL Brownback 

Sundel, Philip, 

Sent: Wednesdav. October 13, 2004 10:30 AM - - - -- .  ~... 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

COL Gunn sent a memo to the AA on 23 Sep 04 raising the issue that 
the Accused is being denied participation in this Commission. The AA in a 
responsive memo of 30 Sep 04 said the Accused was not being denied the ability 
to participate and that he would take the matter under advisement. 

In response to Mr. Hodgels questions - my answer is that I don't 
know. 

VR ----- Original Message----- 
From: Pete Brownback 

:'Philip, LCDR, DoD OGC; 
'Hodges, Keith' 

Subject: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 
RE 101 (a1 Bahul) 
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1. It does not appear to me that Mr. Hodges was soliciting any 
litigation by email. His question was: 

Is this issue in the Presiding Officer's (Commission members) "box", 
or is this matter waiting resolution by the Appointing Authority? 

On matters such as this, Mr. Hodges is authorized to act on my 
behalf. If you have a legal reason not to answer a question he presents to you, 
tell him the legal reason. If you're not happy with his response, tell me about 
it. 

2. Please answer Mr. Hodges' question so that he can continue to 
get these motions in order. Constructing and deconflicting the motions 
inventories for these cases is not an easy task and will benefit all . 

COL Brownback 

To: Sundel, Philip, LCDR, DoD OGC ; 'Hodges, Keith' ; 'Pete 
Brownback ' 

Subject: RE: Defense Reply Brief-- Representation (US v. a1 
Bahlul) 

Sir, 

The Prosecution is prepared to discuss these issues on the 
record. We are opposed to litigating this issue via email. While we agree with 
the Defense position that the right to pro se representation is recognized in 
other forums, it appears we have lost sight of the fact that current detailed 
military defense counsel do at this point in time represent the Accused and 
should continue to do so until relieved by competent authority. 

c m  ----- Original Message----- 
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From: Sundel, Philip, LCDR, DoD OGC 
Sent: Friday, October 08, 2004 11:54 

Sir, 

We believe that the full military commission must rule on the 
legality of regulations that preclude an accused from representing himself or 
being represented by a foreign attorney. We believe that until the military 
commission rules the matter may not properly be certified as an interlocutory 
question. 

V/r 
LCDR Sundel 
Detailed Defense Counsel ----- Original Message----- 
From: Hodges, Keith 
Sent: Friday, October 08, 2004 11:42 
To: Sundel, Philip, LCDR, DoD OGC; Pete Brownback 

Mark, MAJ, DoD OGC; Gunn, Will, Col, DoD OGC; 

Subject: RE: Defense Reply Brief-- Representation (US v. a1 
Bahlul) 

Let me be sure I know where we are on this issue. 

Is this issue in the Presiding Officer's (Commission members) 
"box", or is this matter waiting resolution by the Appointing Authority? 

I appreciate that counsel could submit a matter to the PO 
after AA action, or perhaps along with it, but I just want to know where we are 
on the pro se question so I know who is going to answer the mail. 

Thank you. 

Keith Hodges ----- Original Message----- 
From: Sundel, Phili~. LCDR. DoD OGC - .  

Sent: Friday, October 08, 2004 11:24 AM 
To: Pete ~rownback' 
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Bahlul) 
Subject: Defense Reply Brief-- Representation (US v. a1 

Sir, 

Attached please find our Reply and copies of the six 
attached documents. 

V/r 
LCDR Sundel 
Detailed Defense Counsel 

Sent: Friday, October 01, 2004 16:59 
To: Brownback, Peter 
Cc: Swann, Robert, COL, DoD OGC; Hodges, ~eith;- 

Gunn, Will, Col, DoD OGC; Sundel, Philip, LCDR, DoD 

Subject: AL BAHLUL - PROSECUTION PRO SE RESPONSE 
Sir, 

Attached is the Prosecution response to the defense 
memorandum of law re pro se representation, with three attachments. 

LtCol V. USMC 

Prosecutor, Office of Military Commissions 

Department of Defense 

Phone: - 
Fax: - 
E-mail : - 
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� ate: Monday, October 18, 2004 2:09 PM 

Message 

United States of America v. A1 Bahlul 

1. Detailed defense counsel will brief the issue of self-representation by Mr. 
A1 Bahlul to the Commission, using the procedures established in POM 4-2. The 
defense brief may consist of briefs and other matters already filed with the 
Appointing Authority on this issue. If so, a cover document meeting the 
formatting requirements of POM 4-2 will accompany all the matters the defense 
wishes the Commission to consider. (Counsel will not presume that matters 
previously sent to the Presiding Officer as courtesy copies are before the 
Commission.) The initial brief will be sent prior to 1700 hours, 22 October 
2004. The response and reply will follow in accordance with POM 4-2. The 
prosecution may provide as its response any matters that may have filed with the 
Appointing Authority, in the same fashion as provided above for the defense. 
Any questions about this filing requirement should be forwarded to Mr. Hodges 
immediately. 

2. In addition to the filings required by paragraph 1 above, detailed defense 
counsel and the prosecution will address the questions and issues listed in 
paragraph 4 below in a separate filing. The questions and issues listed will be 
addressed in this separate filing, even if counsel believe that the matters have 
been previously addressed. The style of the filing will be in accordance with 
POM 4-2 with the subject: Answers to Presiding Officer's Questions on the Issue 
of Self-Representation. Other than that, the filing does not have to be in any 
particular format. Each of the questions or issues listed below, however, will 
be in a separate paragraph or section - head-noted by the question or issue 
being addressed. Detailed defense counsel and the prosecution will file and 
present their views not later than 1200 hours, 25 October 2004 to the Presiding 
Officer and the Assistant only. When both filings are received, the Assistant 
will ensure that each counsel has the filing of opposing counsel, and counsel 
will be permitted to reply to the filings. Any questions about this filing 
requirement should be forwarded to Mr. Hodges immediately. 
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3. Notwithstanding that the initial filings will be sent simultaneously to the 
Presiding officer before being served on opposing counsel, counsel are 
encouraged to consult with each other in their initial filings to see if both 
agree to the answer. For example, if counsel for both sides agree that a certain 
procedure would meet the requirements of law, counsel may cause their initial 
filings to reflect such an agreement. Any questions about making joint filings 
should be forwarded to Mr. Hodges immediately. 

4. Issues and questions to be addressed. 

a. A candid consideration of the evidence and a statement by counsel 
concerning whether they believe any closed sessions or presentation of protected 
information will be necessary. Part of the answer to this issue will be an 
explicit statement that a closed session or presentation of protected 
information is, is not, or may be required. 

b. The procedural problem involved in having the Commission determine the 
issue of self-representation when the Commission has not been subject to voir 
dire on behalf of Mr. A1 Bahlul. (That is, for the Commission to decide a 
question of fact or law, the Commission has to be established. Assume that for 
the Commission to be established it should be subject to voir dire and a 
decision on challenges. Who will represent Mr. A1 Bahlul in this process when 
the question presented to the Commission is who is representing him?) 

c. Should the Appointing Authority consider the challenges made in US v. 
Hamdan and US v. Hicks as reflecting the challenges of any competent counsel and 
use them for US v. A1 Bahlul? Additionally, assuming that members originally 
appointed to sit on the defendant's trial were challenged and removed in the 
cases of Hamdan and Hicks, are those members required to be available for voir 
dire in US v. aL Bahul? 

d. Is self-representation required in order to provide Mr. A1 Bahul a 
full and fair trial, and the authority that requires allowing the defendant to 
represent himself notwithstanding the current state of Commission Law? 

e. Are current detailed defense counsel permitted or required to argue 
the issue of self-representation to the Commission, given Mr. A1 Bahlul's 
expressed desire that he does not wish detailed counsel to represent him? 

f. If detailed defense counsel are permitted or required to represent the 
defendant on the limited issue of whether self-representation shall be allowed, 
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and detailed defense counsel believe that self-representation is not in the 
defendant's best interests, can or should detailed defense counsel argue in 
favor of self-representation? 

g. If detailed defense counsel are permitted or required to represent the 
defendant on the limited issue of whether self-representation shall be allowed, 
and detailed defense counsel believe that self-representation would deprive the 
defendant of a full and fair trial, can or should detailed defense counsel argue 
in favor of self-representation? 

h. Assuming that Mr. A1 Bahlul is allowed to represent himself, what 
procedures might be used if there is a closed session from which the defendant 
is excluded and at which evidence is presented to the Commission that the 
Commission might consider? The answer to this issue will not be limited to only 
an assertion there should be no closed sessions. 

i. Assuming that Mr. A1 Bahlul is allowed to represent himself, how would 
stand-by counsel be appointed and how they would communicate with Mr. A1 Bahlul? 

j. Assuming that Mr. A1 Bahlul is allowed to represent himself, how would 
the issues of access to evidence be handled? 

k. Assuming that Mr. A1 Bahlul is allowed to represent himself, is there 
any requirement that those matters to which the defense is entitled under 
Commission Law - less classified or protected information - must be translated 
into the defendant's language? 

1. Assuming that Mr. A1 Bahlul is allowed to represent himself, is there 
any requirement that the accused be allowed access to that information or those 
sessions that he would not have access to were he being represented by detailed 
defense counsel under the current state of Commission Law? 

m. Assuming that Mr. A1 Bahlul is allowed to represent himself, what are 
the consequences of, possible uses of, and ability of the Commission to consider 
any and all statements made by Mr. A1 Bahlul, while representing himself at 
times when Mr. a1 Bahul is not a witness? 

n. Assuming that Mr. A1 Bahlul is allowed to represent himself, the 
methods by which Mr. A1 Bahlul would be able to control his notes and other 
working documents given his current status and security precautions taken with 
detainees? 
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o .  Any other problems or issues which might arise from allowing Mr. A1 
Bahlul to  represent himself. 

Peter E .  Brownback 111 

COL, JA 

Presiding Officer 

RE 101 (a1 Bahul) 
Page66of 114 

Page 74 



) DETAILED DEFENSE 
UNITED STATES OF AMERICA ) COUNSEL'S ANSWERS 

) TOPRESIDING 
v. ) OFFICER'S QUESTIONS 

) ON THE ISSUE OF 
) SELF-REPRESENTATION 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 22 October 2004 

1. Pursuant to direction of the Presiding Officer of 18 October 2004, detailed defense 
counsel provide the following responses to the questions presented. 

2. Letters correspond to that proceeding each question posed in the 18 October message: 

a. A candid consideration of the evidence and a statement by counsel concerning . 
whether they believe any closed sessions or presentation ofprotected information will be 
necessary. Part of the annver to this issue will be an explicit statement that a closed 
session or presentation ofprotected information is, is not, or may be required. 

It is our understanding that detailed defense counsel have not yet received all of the 
evidence in this case. Additionally, we have not interviewed any potential witnesses, 
have not begun a pretrial investigation, and do not know what evidence the Prosecution 
intends to present at trial. Further, defense counsel have no way of predicating what trial 
evidence will ultimately be considered "protected," and what if any "protected 
informationyy will be limited to closed sessions. Consequently, at this stage it is 
impossible for counsel to know whether any closed sessions will be required. 

b. The procedural problem involved in having the Commission determine the issue of 
self-representation when the Commission has not been subject to voir dire on behalfof 
Mr. A1 Bahlul. (That is, for the Commission to decide a question of fact or law, the 
Commission has to be established. Assume that for the Commission to be established it 
should be subject to voir dire and a decision on challenges. Who will represent Mr. A1 
Bahlul in this process when the question presented to the Commission is who is 
representing him?) 

A regularly constituted court providing fundamental due process is structured so as to 
give it competence to address preliminary questions such as an accused's right to self- 
representation or representation by counsel of his own choice. Mr. a1 Bahlul's military 
commission must address his right to represent himself or be represented by counsel of 
his choosing before it can proceed with any other matters, including voir dire and 
challenges. Whether military commissions have been structured in a way to allow Mr. a1 
Bahlul's to do so is a matter that may not be answered until long after the commission 
proceedings have been completed. 
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c. Should the Appointing Authority consider the challenges made in US v. Hamdan and 
US v. Hick as reflecting the challenges of any competent counsel and use them for US v. 
A1 Bahlul? Additionally, assuming that members originally appointed to sit on the 
defindant's h i d  were challenged and removed in the cases of Hamdan and Hick, are 
those members required to be available for voir dire in US v. aL Bahul? 

The Appointing Authority has already acted on this issue. 

d. Is self-representation required in order to provide Mr. A1 Bahul a fir11 and fair trial, 
and the authoriv that requires allowing the defendant to represent himself 
notwithstanding the current state of Commission Law? 

Yes, self-representation and representation by counsel of one's choosing are fundamental 
rights recognized in both domestic and international law as being essential parts of a fair 
criminal proceeding. Any military commission rule, instruction, or order to the contrary 
must be considered invalid and unenforceable as it would require a process which, by 
definition, would violate due process and the President's mandate that military 
commissions be full and fair. Further discussion of this matter can be found in the 
Memorandum of Law filed by detailed defense counsel on 2 September and 21 October 
2004, and the Reply brief filed on 8 October 2004. 

e. Are current detailed defense counsel permitted or required to argue the issue of self- 
representation to the Commission, given Mr. A1 Bahlul's expressed desire that he does 
not wish detailed counsel to represent him? 

Current detailed defense counsel are in a very difficult position with respect to what 
actions they may take on Mr. a1 Bahlul's behalf. While counsel are detailed to represent 
Mr. a1 Bahlul, they have never been accepted by him as his representative. Mr. a1 Bahlul 
has both instructed counsel and stated in open court that counsel are to take no actions on 
his behalf. Under applicable rules of professional responsibility, counsel would appear to 
be precluded from arguing the issue of self-representation on Mr. al Bahlul's behalf. 

At the same time, there appears to be no mechanism for counsel to argue an issue to the 
military commission in any capacity other than as representatives of an accused. 

Finally, however, Mr. a1 Bahlul has been denied the means to effectively address this 
matter himself. Mr. a1 Bahlul has no access to legal or research material. Further, the 
majority of orders, instructions, and mles relevant to military commission have not been 
translated into Arabic, nor have any of the numerous documents and electronic massages 
that have been generated on various substantive aspects of military commissions. 
Finally, Mr. al Bahlul has not been kept apprised of any discussions or developments that 
have occurred since the 26 August 2004 hearing, and expressions of concern voiced both 
by detailed defense counsel and the Chief Defense Counsel that Mr. al Bahlul has been 
unfairly frozen out of m i l i w  commission matters have resulted only in assurances by 
the Appointing Authority that everything is fine, and that he would continue to monitor 
the situation. 
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f: I f  detailed defense counsel are permitted or required to represent the defendant on the 
limited issue of whether self-representation shall be allowed, and detailed defense 
counsel believe that self-representation is not in the defendant's best interests, can or 
should detailed defense counsel argue in favor of self-representation? 

Mr. a1 Bahlul has a fundamental right to represent himself if he so chooses. As the 
United States Supreme Court recognized in Faretta v. California, the question is not 
whether others think that self-representation is the right choice, only whether an accused 
whishes to exercise that right. 

g. I f  detailed defense counsel are permitted or required to represent the defendant on the 
limited issue of whether self-representation shall be allowed, and detailed defense 
counsel believe that self-representation would deprive the defendant of a full and fair 
trial, can or should detailed defense counsel argue in favor of self-representation? 

The right of self-representation and the right to fundamental due process in a full and fair 
proceeding are not interchangeable, and they cannot be mutually exclusive. If Mr. a1 
Bahlul's choice to exercise his right to represent himself means that he will be denied a 
fair proceeding then the military commission process must be changed. Mr. a1 Bahlul 
cannot be denied one hndamental right because the structure of military commissions 
would then result in the denial of another fundamental right. 

h. Assuming that Mr. A1 Bahlul is allowed to represent himselfj what procedures might 
be used if there is a closed session fiom which the defendant is excluded and at which 
evidence is presented to the Commission that the Commission might consider? The 
answer to this issue will not be limited to only an assertion there should be no closed 
sessions. 

Fundamental due process as well as domestic and international notions of fairness require 
that Mr. al Bahlul be present and allowed to represent himself during all proceedings, 
particularly those involving the presentation of evidence. Mr. a1 Bahlul chooses to 
exercise his right to represent hirnselE, thus no one is available to act on his behalf in 
either open or closed sessions. While sessions from which the media and general public 
are excluded are permissible, there can be no sessions from which Mr. a1 Bahlul is 
excluded. 

i. Assuming that M. A1 Bahlul is allowed to represent himseK how would stand-by 
counsel be appointed and how they would communicate with Mr. A1 Bahlul? 

While there is presently no mechanism in place for the appointment of standby counsel, 
presumably the Appointing Authority, the General Counsel of the Department of 
Defense, or the Secretary of Defense would create a mechanism if the military 
commission directed such an appointment. Standby counsel could communicate with 
Mr. a1 Bahlul via the same interpreters and during similar face-to-face meetings as have 
previously been utilized. 
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j. Assuming that Mr. A1 Bahlul is allowed to represent himself; how would the issues of 
access to evidence be handled? 

Mr. al Bahlul must be allowed access to evidence. It would presumably be the 
responsibility of JTF-GTMO to create the mechanism for his reviewing, storing and 
handling such evidence in a way that does not interfere with his ability to represent 
himself. 

k Assuming that Mr. A1 Bahlul is allowed to represent himself; is there any requirement 
that those matters to which the dejense is entitled under Commission Law - less classijied 
or protected information - must be translated into the defindant's language? 

Pursuant to MCO No. 1 Mr. a1 Bahlul is entitled to have the proceedings and any 
documentary evidence translated into Arabic. In order to provide him a fair trial, Mr. al 
Bahlul is also entitled to have translated into Arabic any other matters necessary to allow 
him to represent himself. 

I. Assuming that Mr. A1 Bahlul is allowed to represent himselfI is there any requirement 
that the accused be allowed access to that information or those sessions that he would 
not have access to were he being represented by detailed dejense counsel under the 
current state of Commission Law? 

In order to provide a fair process that comports with fundamental due process, Mr. al 
Bahlul must be allowed access to any information necessary to allow hi to represent 
himself. He must also be allowed to be present during any military commission 
proceeding. 

m. Assuming that Mr. A1 Bahlul is allowed to represent himself; what are the 
consequences ofl possible uses ofl and ability of the Commission to consider any and all 
statements made by Mr. A1 Bahlul, while representing himselfat times when Mr. a1 Bahul 
is not a witness? 

Since Mr. a1 Bahlul will not be testifying under oath while representing himself, nothing 
he says while doing so should be admissible as evidence against him. 

n. Assuming that Mr. A1 Bahlul is allowed to represent himself; the methods by which 
Mr. A1 Bahlul would be able to control his notes and other working documents given his 
current status and security precautions taken with detainees? 

The methods by which Mr. a1 Bahlul will be allowed to control his notes and other 
working documents must be determined by JTF-GTMO and implemented in such a way 
as to not interfere with his ability to represent himself. . 

o. Any other problems or issues which might arise fiom allowing M. A1 Bahlul to 
represent himself: 
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Detailed defense counsel have no thoughts on other issues that might arise from 
recognizing Mr. a1 Bahlul's right to represent himself. 

1st. 1st 
Philip Sundel Mark A. Bridges 
LCDR, JAGC, USN MAJ, JA, USA 
Detailed Defense Counsel Assistant Detailed Defense Counsel 
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) MEMORANDUM OF LAW: 
UNITED STATES OF AMERICA 1 

) RIGHT TO SELF- 
v. ) REPRESENTATION; 

) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 22 October 2004 

1. Timeliness. 

This pleading is being filed within the timeline established by the Presiding 
Off~cer. 

2. Relief Sou~ht. 

Mr. a1 Bahlul wishes to represent himself. If he is denied that right, Mr. al Bahlul 
desires to be represented by a Yemeni attorney of his own choosing. Mr. a1 Bahlul does 
not wish to be represented by detailed defense counsel. 

a. During counsel's initial meetings with Mr. a1 Bahlul in April 2004, he stated 
that he did not want detailed defense counsel to represent him. 

b. Instead, he stated that he intended to represent himself before the commission. 

c. Consistent with Mr. a1 Bahlul's wishes, on 20 April 2004 detailed defense 
counsel requested that the Chief Defense Counsel approve a request to withdraw as 
detailed defense counsel. 

d. The Chief Defense Counsel denied the request to withdraw on 26 April 2004. 

e. Specifically, the Chief Defense Counsel found that MCO No. 1 and MCI No. 4 
required detailed defense counsel to represent the accused despite the accused's wishes. 

f. The most relevant provision cited by the Chief Defense Counsel states that 
detailed defense counsel "shall so serve notwithstanding any intention expressed by the 
Accused to represent himself." MCI No. 4, para. 3D(2). 

g. See also MCO No. 1, para. 4C(4)("The Accused must be represented at all 
relevant times by Detailed Defense Counsel.") 
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h. After our request to withdraw was denied by the Chief Defense Counsel. 
detailed defense counsel submitted a request to the Secretary of Defense, General 
Counsel of the Department of Defense, and Appointing Authority to modify or 
supplement the rules for commissions to allow for withdrawal of detailed defense counsel 
and recognize the right of self-representation. See attached memorandum, dated 11 May 
2004, entitled "Request for Modification of Military Commission Rules to Recognize the 
Right of Self-Representation, United States v. a1 Bahlul"). 

i. The Secretary of Defense, General Counsel, and the Appointing Authority have 
not responded to this request. 

j. Before the military commission on 26 August 2004, Mr. a1 Bahlul stated that he 
wished to represent himself. Transcript of 26 August 2004 Commission Hearing 
(Transcript) at 6,7, 1 1, 15, 16, 18. 

k. Mr. a1 Bahlul went on to state that if he is prohibited from representing himself 
he desires to be represented by a Yemeni attorney of his own choosing. Transcript at 10, 
18-19. 

I. Finally, Mr. a1 Bahlul made clear that he did not wish to be represented by 
detailed defense counsel, and that he did not accept the services of detailed defense 
counsel. Transcript at 1 1, 16, 17, 19. 

A. An Accused has a Fundamental Right to Represent Himself Before a Military 
Commission. 

Binding treaty law, procedural rules for comparable international tribunals for the 
prosecution of war crimes, and United States domestic law all establish an accused's 
fundamental right to represent himself, and the concurrent right to refuse the services of 
appointed defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including directing the defense, 
rejecting appointed counsel, and conducting his or her own defense under certain 
circumstances." M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: 
IdentifLing International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 Duke J. Comp. & Int'l L. 235,283 (Spring 1993). Not since the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwilling accused. Faretta v. California, 422 U.S. 806,821 (1975). 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent himself in criminal proceedings.' ICCPR, Article 14(3)(d); AMCHR, Article 

' The United States has ratified the ICCPR (http://www.unhchr.cWpdyreport.pdr). The AMCHR and 
CPHWF are cited as evidence of  customary international law. 

RE 101 (at Bahul) 
Page 73 of 1 14 

2 

Page 81 



8(2)(d); CPHRFF, Article 6(3)(c); Bassiouni at 283. Representative of these three 
treaties is the ICCPR's mandate that "in the determination of any criminal charge against 
him, everyone shall be entitled . . . to defend himself in person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plain language of this provision 
establishes an accused's right to represent himself. 

The right of self-representation is enforced by the both of the current international 
tribunals established to prosecute violations of the law of war. The International 
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR) both allow for self-representation before the tribunal. 
Statute of the ICTY, Article 21(4)(d); Statute of the ICTR, Article 20(4)(d). 

It is worth noting that the World War I1 international military tribunals also 
recognized the right of self-representation. The rules of procedure governing the 
Nuremberg military tribunals provided that "a defendant shall have the right to conduct 
his own defense." Similarly, the tribunal for the Far East recognized an accused's right 
to forgo representation by counsel except where the Tribunal believed that appointment 
of counsel was "necessary to provide for a fair trial." 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution, as well as English and Colonial jurisprudence, support the right of 
self-representation. In Faretta v. California, the Supreme Court found that "forcing a 
lawyer upon an unwilling defendant is contrary to his basic right to defend himself if he 
truly wants to do so." 422 U.S. at 807. In surveying the long history of English criminal 
jurisprudence, the Supreme Court concluded that only one tribunal "adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal proceeding" - the Star 
Chamber. Id at 821. The Star Chamber which was of "mixed executive and judicial 
character" and "specialized in trying 'political' offenses . . . has for centuries symbolized 
disregard of basic individual rights." Id 

Soon after the disestablishment of the Star Chamber the right of self- 
representation was again formally recognized in English law: 

The 1695 [Treason Act] . . . provided for court appointment of counsel, 
but only ifthe accused so desired. Thus, as new rights developed, the 
accused retained his established right 'to make what statements he liked.' 
The right to counsel was viewed as guaranteeing a choice between 
representation by counsel and the traditional practice of self- 
representation. . . . At no point in this process of reform in England was 
counsel ever forced upon the defendant. The common-law rule . . . has 

Rule 2(d), Nuremberg Trial Proceedings Vol. 1 Rules of Procedure (Nuremberg Proceedings); Rule 7(a), 
Rules of  Procedure Adopted by Military Tribunal I in the Trial of the Medical Case (Medical Case); Rule 
7(a), Uniform Rules of  Procedure, Military Tribunals, Nuremberg, Revised to 8 January 1948 (Uniform 
Rules) (http://www.yale.edu/laweb/avalod~m~mt~htm#ruIes). 

Article 9(c), Charter of  the International Military Tribunal for the Far East (Far East Tribunal) 
Olttp./hnvw.yale.W~~~eWavaloniimtfech.htm). 
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evidently'always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Faretta, 422 U.S. at 825-26 (footnotes and internal citations omitted). 

This common law approach continued in Colonial America, where "the insistence 
upon a right of self-representation was, if anything, more fervent than in England." Id. at 
826. 

This is not to say that the Colonies were slow to recognize the value of 
counsel in criminal cases. . . . At the same time, however, the basic right 
of self-representation was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal case to accept as 
his representative an unwanted lawyer. Indeed, even where counsel was 
permitted, the general practice continued to be self-representation. 

Id. at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a view that counsel can be forced upon an 
unwilling defendant for the defendant's own good: 

It is undeniable that in most criminal prosecutions defendants could better 
defend with counsel's guidance than by their own unskilled efforts. But 
where the defendant will not voluntarily accept representation by counsel, 
the potential advantage of a lawyer's training and experience can be 
realized, if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. . . . The right 
to defend is personal . . . . It is the defendant, therefore, who must be free 
personally to decide whether in his particular case counsel is to his 
advantage. And although he may conduct his own defense ultimately to 
his own detriment, his choice must be honored out of 'that respect for the 
individual which is the lifeblood of the law.' 

Faretta, 422 U.S. at 834 (internal citation omitted). 

Finally, rules of professional responsibility governing attorneys' conduct also 
recognize an individual's right to self-representation. In discussing the formation of a 
client-attorney relationship, one commentary observes "The client-lawyer relationship 
ordinarily is a consensual one. A client ordinarily should not be forced to put important 
legal matters into the hands of another or accept unwanted legal services." Restatement 
3d ofthe Law Governing Lawyers, American Law Institute (2000), 9 14. Similarly, 
§1.16(a)(3) of the American Bar Association's Model Rules of Professional 
Responsibility, which exists in each of the Service's rules of professional responsibility, 
"recognizes the long-established principle that a client has a nearly absolute right to 
discharge a lawyer." The Law ofbyer ing ,  Hazard & Hodes, Aspen Law & Business 
2003 (3d ed.), 20-9. 
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Treaties, procedures of international tribunals, Anglo-American common law, 
current domestic law, and rules of professional responsibility'are unanimous in 
recognizing a criminal accused's right to self-representation. The only contrary 
provisions are those found in the procedural rules contained in the orders and instructions 
designed to implement the President's Military Order establishing the military 
commissions. 

B. An Accused has a Fundamental Right to Counsel of His Own Choosing 
Before a Military Commission. 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of his own choosing. ICCPR, Article 14(3)(b) and (d); 
AMCHR, Article 8(2)(d); CPHRFF, Article 6(3)(c). The plain language of these 
provisions unequivocally establish such a right. 

Further, the right to counsel of choice is enforced by the both of the current 
international tribunals established to prosecute violations of the law of war. The 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International 
Criminal Tribunal for Rwanda (ICTR) both allow for representation by counsel of one's 
own choosing before the tribunal. Statute of the ICTY, Article 2 1 (4)(d); Statute of the 
ICTR, Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel his own selection, with two of the tribunals 
requiring only that "such counsel [be] a person qualified under existing regulations to 
conduct cases before the courts of defendant's country, or [be] specially authorized by the 
~ribunal.'~ Interestingly, the military tribunal for the Far East and one of the Nuremberg 
tribunals imposed no limitations on an accused's choice of counsel, althou h the former 
did provide for "disapproval of such counsel at any time by the Tribunal.' B 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution supports the right to counsel of choice; over seventy years ago the 
Supreme Court wrote "it is hardly necessary to say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel of his own 
choice." Powell v. Alabama, 287 U.S. 45,53 (1932). While this right is not absolute, its 
"essential aim . . . is to guarantee an effective advocate for each criminal defendant." 
Wheat v. United States, 486 U.S. 153, 159 (1 988). 

The right of a criminal accused to be represented by counsel of his own choosing 
is widely recognized in international and domestic law as being an essential part of the 

Rule 7(a), Medical Case; Rule 7(a), Uniform Rules, note 2, infra 
' Article qc), Far East Tribunal; Rule 2(d), Nuremberg Proceedings, note 3, infra. 
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right to present a defense. The decision as to who qualifies as an effective advocate for a 
foreign national charged with war crimes before a military commission is an individual 
one which should be permitted each accused. Rules governing military commissions that 
limit an accused's choice of counsel based solely on the counsel's nationality 
impermissibly infringe on the right to present a defense, and thus are inconsistent with 
the law. 

C. The Military Commission Must Respect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are binding law. 
U.S. Constitution, Article VI, Clause 2 ("Treaties made, or which shall be made, under 
the authority of the United States, shall be the Supreme Law of the Land"). The ICCPR 
has been signed and ratified by the United States. Furthermore, the President has ordered 
executive departments and agencies to "fully respect and implement its obligations under 
the international human rights treaties to which [the United States] is a party, including 
the ICCPR." Executive Order 13,107, Section l(a), 6 1 Fed.Reg. 68,99 1 (1998). The 
Executive Order provides that "all executive departments and agencies . . . including 
boards and commissions . . . shall perform such functions so as to respect and implement 
those obligations fully." Executive Order 13,107, Section 2(a). 

The commission is also bound by customary international law. Customary 
international law is developed by the practice of states and "crystallizes when there is 
'evidence of a general practice accepted as law."' Yorarn Dinstein, THE CONDUCT OF 
H O S T I L ~ S  UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004). The United States considers itself bound by customary 
international law in implementing its law of war obligations. Department of Defense 
Directive (DODD) Number 5 100.77, DoD Law of War Program, Dec. 9, 1998, para. 3.1 
("The law of war encompasses all international law for the conduct of hostilities binding 
on the United States or its individual citizens, including treaties and international 
agreements to which the United States is a party, and applicable customary international 
law."); DODD Number 23 10.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug. 18, 1994, para. 3.1 ("The U.S. Military Services shall comply with 
the principles, spirit, and intent of the international law of war, both customary and 
codified, to include the Geneva Conventions."); Field Manual 27-10, The Law of Land 
Warfare, July 1956, Chapter 1, Section I, para. 4 (the law of war is derived from both 
treaties and customary law). 

Finally, Article 21, Uniform Code of Military Justice, which the President cites as 
authority for the military commissions, recognizes that jurisdiction for military 
commissions derives from the law of war. 10 U.S.C. Section 821 (jurisdiction for 
military commissions derives h m  offenses that "by the law of war may be tried by 
military commission"); see also Manual for Courts-Martial, Part I, para. 1 (international 
law, which includes the law of war, is a source of military jurisdiction). Just as the 
jurisdiction of military commissions are bounded by the law of war, so the procedures 
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followed by military commissions must comply with the law of war, whether it be 
codified or customary. 

The ICCPR, AMCHR, CPHRFF, ICTY and ICTR rules, and United States 
domestic law establish that self-representation and counsel of one's choosing are 
recognized as rights that must be afforded as part of one's ability to present a defense. 
Additional Protocol I to the Geneva Conventions provides that a court trying an accused 
for law of war violations "shall afford the accused before and during his trial all 
necessary rights and means of defence!' Geneva Conventions (1949), Additional 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, The Law of 
Armed Conflict Ajier 9/11: Some Salient Features, 28 Yale J .  Int'l L. 3 19,322 (Summer 
2003)("[the United States] regard[s] the provisions of Article 75 as an articulation of 
safeguards to which all persons in the hands of an enemy are entitled.") 

The military commission is bound by treaties, international agreements, and 
customary international law, all of which recognize an accused's right to self- 
representation and choice of counsel. Any provisions in the President's Military Order, 
or the Military Commission Orders and Instructions, that conflict with those rights are 
unlawful. 

5. Attached Files. 

a. Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, United States v. a1 
Bahlul." 

6. Oral argument. 

Counsel take no position on whether oral argument is required. 

7. Legal authoritv. 

a. M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: 
1dentifLing International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 Duke J .  Comp. & Int'l L. 235,283 (Spring 1993) 

b. Faretta v. California, 422 U.S. 806,82 1 (1 975) 
c. International Covenant on Civil and Political Rights 

(httpilwww 1 .urnn.edu/humanrts/instree/ainstlsl .htm) 
d. American Convention on Human Rights 

(http://www 1 .umn.edu/humanrts/instree/ainstls 1 .htrn) 
e. Convention for the Protection of Human Rights and Fundamental Freedoms 

(http://www 1 .umn.edu/humanrts/in~/ainstls 1 .htm) 
f. Statute of the International Criminal Tribunal for the Former Yugoslavia 

(http:/hvww 1 .umn.edu/hurnanrts/instree/ainstlsl .htm) 
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g. Statute of the International Criminal Tribunal for Rwanda 
(http://www 1 .umn.edu/humanrts/instree/ainstlsl .htrn) 

h. Nuremberg Trial Proceedings Rules of Procedure 
(http://www.yale.edu/lawweb/avalon/imt/imt.htm#tules) 

i. Rules of Procedure Adopted by Military Tribunal I in the Trial of the Medical 
Case (http://www.yale.edu/lawweb/avalon/imt/iles) 

j. Uniform Rules of Procedure, Military Tribunals, Nuremberg 
(http://www.yale.edu1lawweb/avalon/imt/imt.htm#tu1es). 

k. Restatement 3d of the Law Governing Lnwyers, American Law Institute (2000) 
I. The Law of Lawyering, Hazard & Hodes, Aspen Law & Business 2003 (3d ed.) 
m. Powell v. Alabama, 287 U.S. 45,53 (1932) 
n. Wheat v. United States, 486 U.S. 1 53, 1 59 (.1988) 
o. U.S. Constitution 
p. Executive Order 13,107,61 Fed.Reg. 68,991 (1998) 

(http://www.archives.gov/federal~register/executive~orders/exutiveorde.h~l) 
q. Yoram Dinstein, THE CONDUCT OF H O S T I L ~  UNDER THE LAW OF 

INTERNATIONAL ARMED CONFLICT 5 (Cambridge University Press 2004) 
r. Department of Defense Directive Number 5100.77 

(http://www.dtic.miYwhs/directives/) 
s. Department of Defense Directive Number 23 10.1 

(http://www.dtic.miVwhs/directives/) 
t. Field Manual 27-10, The Law of Land Warfare, July 1956 

(http://www.usapa.army .mil/) 
u. Article 2 1, UCMJ, 10 U.S.C. Section 821 
v. Manual for Courts-Martial 
w. Geneva Conventions (1 949), Additional Protocol I 

(http://www 1 .umn.edu/humanrts/instree/ainstls 1 .htm) 
x. William H. Tafi, IV, Tk Law ofArmed Conflict Afer 9/11: Some Salient 

Features, 28 Yale J. Int'l L. 319,322 (Summer 2003) @ttp://www.ihlresearch.org/ihl/ 

Is/ 
Philip Sundel 
LCDR, JAGC, USN 
Detailed Defense Counsel 

Is/ 
Mark A. Bridges 
MAJ, JA, USA 
Assistant Detailed Defense Counsel 
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UNITED STATES 1 
) ANSWERS TO THE PRESIDING 

v. ) OFFICER'S QUESTIONS ON THE ISSUE 
) OF SELF-REPRESENTATION 

ALI HAMZA SULEIMAN AL BAHLUL ) 
1 
) October 25,2004 

The following is the Prosecution's responses to the Presiding Oficer's questions concerning 
self-representation. 

a. A candid consideration of the evidence and a statement by counsel concerning 
whether they believe any closed sessions or presentation of protected information will be 
necessary. Part of the answer to this issue will be an explicit statement that a closed session 
or presentation of protected information is, is not, or may be required. 

In our proposed Protective Order, the Accused is entitled to see FOUO and Law 
Enforcement Sensitive information that is considered protected information. We intend to 
introduce a lot of this form of protected information, but it should not create any issues with 
respect to the Accused's access and preparation. 

Depending on the Accused's theory of the case, the Prosecution may introduce a limited 
amount of classified (and thereby protected information) in either the case in chief or in rebuttal. 
The Accused would not be entitled to see unsanitized versions of this information. 

b. The procedural problem involved in having the Commission determine the issue 
of self-representation when the Commission has not been subject to voir dire on behalf of 
Mr. Al Bahlul. (That is, for the Commission to decide a question of fact or  law, the 
Commission has to be established. Assume that for the Commission to be established it 
should be subject to voir dire and a decision on challenges. Who will represent Mr. A1 
Bahlul in this process when the question presented to the Commission is who is 
representing him?) 

LCDR Sundel and Major Bridges are the counsel detailed to this Commission. Until 
relieved by competent authority, they are to continue to represent the Accused to include during 
any voir dire. They have previously asked to be relieved by competent authority (Chief Defense 
Counsel), and that request was denied. 

To ensure that ethics issues are not problematic, the Presiding Officer and or Commission 
as a whole should order that LCDR Sundel and Major Bridges represent the Accused through 
voir dire and other preliminary matters. This is consistent with Navy JAGINST 5803.1B Rule 
1.1qc) which states that "when ordered to do so by a tribunal or other competent authority, a 
covered attorney shall continue representation notwithstanding good cause for terminating the 
representation." This is consistent with the ABA Model Rules. 
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Our situation is unique as the Commission as a whole is the finder of fact and law. In a 
traditional situation, the Accused is represented by detailed counsel during the colloquy used to 
determine if the accused qualifies for self-representation. This colloquy is normally only 
conducted in the presence of the judge. 

The Prosecution believes that Detailed Defense Counsel should represent the Accused 
during voir dire and through the colloquy. At that point, the Commission can decide if they 
desire to certify this issue as an interlocutory question. If they decide not to, then current 
Commission Law prevails and the Accused is not entitled to represent himself. If the question is 
certified as an interlocutory question, and if rules are amended to permit self-representation, the 
Accused should be provided the opportunity to conduct additional voir dire in his capacity as a 
pro se defendant. 

It is noteworthy that "the right to self-representation complements the right to counsel 
and is not meant as a substitute thereof." M. Cherif Bassiouni, Human Rights in the Context of 
Criminal Justice: Identifiing International Protections and Euuivalent Protections in National 
Constitutions, 3 Duke J. Comp. & Int'l L. 235,283 (1993). 

c. Should the Appointing Authority consider the challenges made in US v. Hamdan 
and US v. Hicks as reflecting the challenges of any competent counsel and use them for US 
v. Al Bahlul? Additionally, assuming that m e m b e ~  originally appointed to sit on the 
defendant's trial were challenged and removed in the cases of Hamdan and Hicks, are 
those members required to be available for voir dire in US v. a1 Bahlul? 

This issues appears either moot or at a minimum not yet ripe for discussion. The 
Appointing Authority has already stated his position that "official orders appointing replacement 
commission members for the cases of.  . . United States v. a1 Bahlul will be issued at a future 
date." We desire to reserve comment until these official orders are issued. 

d. Is self-representation required in order to provide Mr. Al Bahlul a full and fair 
trial, and the authority that requires allowing the defendant to represent himself 
notwithstanding the current state of Commission Law? 

The Prosecution's position is that current Commission Law does not permit self- 
representation. The sole basis for certifying this as an interlocutory issue is the requirement that 
a full and fair trial be provided. Based upon the case law identified in the submissions of both 
the Prosecution and the Defense, there appeam to be no precedent for denying the opportunity to 
represent oneself (where standby counsel are also appointed), and therefore we believe self- 
representation is necessary for a full and fair trial unless and until the Accused forfeits this 
oppomity. 

e. Are current detailed defense counsel permitted or required to argue the issue of 
self-representation to the Commission, given Mr. Al Bahlul's expressed desire that he does 
not wish detailed counsel to represent him? 
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Yes. As previously discussed, these detailed counsel are to represent the Accused until 
relieved by an appropriate authority. Even in cases where pro se representation is permitted, the 
detailed counsel remain on the case until the colloquy is conducted where the accused 
demonstrates that he is capable of self representation. 

As it is the Prosecution's position that a colloquy should also be conducted, the Accused 
will be provided an opportunity to put on the record his position as to whether he desires to 
engage in self-representation and this will be part of what is forwarded to the Appointing 
Authority should it be certified. 

The discussion of McKaskle v. Wiaerins below demonstrates the active role that a standby 
counsel can engage in even against the wishes of the accused. More on point is the case of 
Prosecutor v. Seseli Case No. IT-03-67-PT, Decision on Prosecution's Motion for Order 
Appointing Counsel, (ICTY Order of May 9,2003). In this case, the Trial Chamber held that 
things are examined on a case by case basis and that even in the case of an accused desiring no 
assistance and wanting to proceed pro se (accused was a qualified lawyer), it was appropriate to 
assign counsel in the interest of justice. Id. at para 20. Permitting counsel to represent such an 
accused in some capacity may be necessary for a "fair trial which is not only a fundamental right 
of the accused, but also a fundamental interest of the Tribunal related to its own legitimacy." a. 
at para 2 1. Similarly, Detailed Defense Counsel in this case should zealously represent this 
Accused unless the Accused is permitted to engage in some form of self-representation. Absent 
this requirement, the Prosecution contends that a full and fair trial for the Accused may be 
jeopardized. 

f. If detailed defense counsel are permitted or required to represent the defendant 
on the limited issue of whether self-representation shall be allowed, and detailed defense 
counsel believe that self-representation is not in the defendant's best interests, can or 
should detailed defense counseI argue in favor of self-representation? 

Until this issue is formally resolved either through a Commission decision, or the 
certification of an interlocutory question, the Detailed Defense counsel should argue for self- 
representation on the Accused's behalf. Examining ABA Defense Counsel Standard 4-5.2, while 
not specifically mentioned, the desire to engage in self-representation appears to be the type of 
decision that belongs to the Accused and is not a strategic or tactical decision that belongs to 
counsel. Furthermore Rule 12(c)of the Rules of Professional Responsibility states that a 
"covered attorney'shall follow the client's well-informed and lawful decisions concerning case 
objectives, choice of counsel, forum, pleas, whether to testify, and settlements. 

g. If detailed defense counsel are permitted or required to represent the defendant 
on the limited issue of whether self-representation shall be allowed, and detailed defense 
counsel believe that self-representation would deprive the defendant of a full and fair trial, 
can or should detailed defense counsel argue in favor of self-representation? 

The hypothetical is not the situation at hand. Detailed Defense Counsel have been filing 
correspondence for months stating that they believe the Accused is entitled to represent himself. 
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It is recommended that the Commission should not exceed the scope of the question with regard 
to these particular facts in resolving this issue. 

h. Assuming that Mr. Al Bahlul is allowed to represent himself, what procedures 
might be used if there is a closed session from which the defendant is excluded and at which 
evidence is presented to the Commission that the Commission might consider? The answer 
to this issue will not be limited to only an assertion there should be no closed sessions. 

At the outset, the Accused must be told that there may be closed sessions involving 
classified information and that he will not be able to be present at these sessions. Absent an 
affirmative understanding and acknowledgement of this condition, the Accused should not be 
permitted to represent himself. Furthermore, he should be reminded of his decision to engage in 
self-representation and its impact each time we going into a protected session where the Accused 
cannot be present. 

While not directly applicable, under the Classified Information Procedures Act (CIPA), 
court sessions involving classified information are routinely held outside the presence of the 
accused. 18 U.S.C. app. 3 (1980); United States v. bin Laden, 2001 U.S. Dist Lexis 719 
(S.D.N.Y. 2001). In the bin Laden case the defendants were not given security clearances and 
were denied access to the relevant classified information in the case. 

Standby counsel in this case should be required to represent the Accused's interests at 
any closed session where the Accused is not present. Part of this representation should include 
advocating for redacted or sanitized versions of the classified documents that can then be 
provided to the Accused. To the extent not requiring the disclosure of classified information, the 
Accused should also be involved in this process. In bin Laden, a defendant argued that his Sixth 
Amendment right was violated because his attorneys could not effectively confront the evidence 
against him without his input. a. The court held that mere speculation on this issue would not 
override the compelling interest to protect classified information. Id. The Prosecution can state 
in good faith that it does not intend to introduce more than a few pages of classified information 
against the Accused, and depending on the Accused's strategy, there may be no need to 
introduce any classified information. 

The Moussaoui case demonstrates that such closed sessions can be held with'the absence 
of a pro se defendant who is not being cooperative with his standby counsel. In the context of an 
al Qaida member charged with a conspiracy to commit acts of terrorism transcending national 
boundaries, it was held that the interest of the United States in protecting national security 
information outweighed the pro se accused's desire to review the information. United States v. 
Moussaoui, 2002 U.S. Dist. Lexis 16530 (E.D. Va. August 23,2002) 

i. Assuming that Mr. Al Bahlul is allowed to represent himself, how would stand-by 
counsel be appointed and how would they communicate with Mr. Al Bahlul? 

The Commission could rule that standby counsel are required and could order the Chief 
Defense Counsel to appoint standby counsel. The Commission is permitted great discretion in 
defining the role of standby counsel. A starting point would be to ask the Accused how he 
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prefers to communicate with standby counsel. Regardless, standby counsel would need to be 
present at all stages in the proceedings and available to perfom1 any and all functions the 
Commission deems appropriate for a full and fair trial mindful of the fact that the Accused be 
permitted to represent himself both in fact and in appearance. 

The Military Commission is unique in having the entire panel as finders of fact and law. 
Throughout any commission trial, they will be exposed to a variety of evidence they would not 
ordinarily see and arguments they would not ordinarily hear if solely finders of fact. While it is 
true that the greater role of standby counsel is at times justified because they perfonn actions 
outside the presence of the jury, the Commission system is built around experienced, proven 
officers who must be entrusted to maintain the perspective that the Accused is making his own 
trial decisions. Furthermore, the Supreme Court has ruled that a categorical bar on participation 
by standby counsel in the presence of the jury is unnecessary. McKaskle v. Wi~ains, 465 U.S. 
168,181 (1984) 

In McKaskle, standby counsel were quite active as they hquently expressed their views 
to the judge, made motions, dictated proposed strategies into the record, and registered 
objections to the prosecution's evidence. Id at1 80. There were even open disagreements 
between the accused and his standby counsel. Id. at 181. However, the trial judge cautiously 
and correctly was quick to opine that any conflicts between the tactical calls of the accused and 
standby counsel would be resolved in favor of the accused. Id. 

In McKaskle, the Supreme Court saw a more active role for standby counsel as needed 
for a just trial. The Court specifically reversed the judgment of a lower court that had held that 
"standby counsel is to be seen and not heard" and that his "presence is there for advisory 
purposes only, to be used or not used as the defendant sees fit." Id. at 173. 

The Supreme Court specifically said that there is no infringement of pro se rights when 
standby counsel assists in: (1) helping to overcome routine procedural or evidentiary obstacles; 
(2) assisting in the introduction of evidence; (3) helping to object to evidence the accused clearly 
does not want admitted; and (4) ensuring the accused complies with basic courtroom protocol 
and procedure. Id. at 183. What is clear is that the accused's lack of desire for standby counsel 
is not a "free pass" for standby counsel to abandon playing an important and significant role in 
the trial. 

' 

The && Trial Chamber has provided excellent guidance on the role of standby counsel 
that should be the Commission's starting point in defining this role. It includes requiring standby 
counsel to: 

(1) assist the accused in pretrial preparation when requested by the accused; 

(2) assist the accused in presentation of the trial case when the accused requests; 

(3) receive copies of all court filings and discovery; 

(4) be present in the courtroom for all proceedings; 
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(5) be actively engaged in substantive preparation of the case; 

(6) address the Court when requested by the accused or Trial Chamber; 

(7) offer advice or suggestions to the accused when they see fit; 

(8) question protected or sensitive witnesses when so ordered; and 

(9) take over representation if accused forfeits ability to proceed pro se. 

j. Assuming that Mr. A1 Bahlul is allowed to represent himself, how would the issues 
of access to evidence be handled? 

The majority of the evidence is FOUO or Law Enforcement sensitive and the Accused is 
entitled to see this evidence. If it is classified, the Standby counsel would have to view it on the 
Accused's behalf, and consistent with the Accused's interests, they could represent the Accused 
in a quest to obtain declassified sanitized versions of the evidence. 

k. Assuming that Mr. Al Bahlul is allowed to represent himself, is there any 
requirement that those matters to which the defense is entitled under Commission Law - 
less classified or protected information - must be translated into the defendant's language? 

The Accused should maintain the relationship he has with his current translator and this 
translator should be available to either read or translate documents for the Accused as the 
Accused deems necessary for him to adequately represent himself. There is no independent 
burden on the Prosecution to translate every document. 

1. Assuming that Mr. A1 Bahlul is allowed to represent himself, is there any 
requirement that the accused be allowed access to that information or those sessions that he 
would not have access to were he being represented by detailed defense counsel ander the 
current state of Commission Law? 

No. Consistent with Moussaoui and other cases, one does not get access to classified 
evidence or evidence he is otherwise not entitled to see simply because he engages in self- 
representation. As the case law holds, so long as the Accused is informed up front of the 
limitations he will experience should he desire to pursue self-representation, it is completely 
permissible to have standby counsel represent his interests with respect to this evidence. 

m. Assuming that Mr. Al Bahlul is allowed to represent himself, what are the 
consequences of, possible uses of, and ability of the Commission to consider any and all 
statements made by Mr. A1 Bahlul, while representing himself at times when Mr. a1 Bahlul 
is not a witness? 
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The standard for admissibility is does the evidence have probative value to a reasonable 
person. If in the course of engaging in self-representation the Accused says something that has 
probative value to a reasonable person in relation to this case, it qualifies as admissible evidence. 
Just as the Accused has previously made admissible incriminating statements on the record, his 
self-representation does alter his status and provide him greater protection. 

n. Assoming that Mr. Al Bahlul is allowed to represent himself, the methods by 
which Mr. Al Bahlul would be able to control his notes and other working documents given 
his corrent statos and security precautions taken with detainees? 

At the time of this filing, I have not resolved this issue with JTF GTMO personnel. We 
will continue to pursue an answer. 

o. Any other problems o r  issoes which might arise from allowing Mr. Al Bahlul to 
represent himself. 

Not aware of any at this time. - 
Commander, JAGC, U.S. Navy 
Prosecutor 
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SALIM AHMED HAMDAN, 
Petitioner, 

v. 

DONALD H. RUMSFELD, ET AL., 
Respondents. 

On Petition for Writ of Certiorari Before Judgment 
to the United States Court of Appeals 
for the District of Columbia Circuit 

BRIEF OF MILITARY ATTORNEYS DETAILED 
TO REPRESENT ALI HAMZA AHMAD SULAYMAN 
AL BAHLUL BEFORE A MILITARY COMMISSION 
AS AMICUS CURLQE IN SUPPORT OF PETITIONER 

INTEREST OF THE AMICUS CURLQE ' 
Lieutenant Commander Philip Sundel and Major Mark A. 

Bridges are military counsel detailed to represent Ali Hamza 
Ahmad Sulayman a1 Bahlul, a detainee at Guantanamo Bay, 

' This brief is filed with the consent of all parties. No counsel for a 
party in this case authored this brief in whole or in part and no person 
or entity other than the amicus made a monetary contribution to it. Filing 
and printing costs were paid by the Ofice of the Chief Defense Counsel, 
Office of Military Commissions. 
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Cuba, before a military commission convened to try "war 
crimes" pursuant to the President's Military Order of Novem- 
ber 13, 2001.~ The views expressed in this brief do not 
represent the official views of the United States Government. 

Lieutenant Commander Sundel and Major Bridges submit 
this brief to highlight the importance of the confrontation 
issue addressed in Rumrfeld v. Hamdan to the related issue 
of self-representation presently being considered by Mr. a1 
Bahlul's military commiss io~for  Mr. al Bahlul to be able to 
exercise the right of self-representation in a meaningfUl way 
the related right of confrontation must also exist. 

At his initial hearing on August 26, 2004, Mr. al Bahlul 
told the military commission that he wanted to represent him- 
self during his trial for war  crime^.^ The Presiding Officer 
informed Mr. al Bahlul that the military commission rules did 
not allow an accused to represent himselt4 a statement that is 
consistent with the existing provisions governing military 
commissions.* Nonetheless, the Presiding Oficer directed 
the defense and prosecution to file briefs related to the self- 
representation issue, and stated he would not schedule further 
proceedings until a higher authority resolved the issue.6 

' ~ i l i t a ry  Order of Nov. 13, 2001, 66 Fed. Reg. 57,833 (Nov. 16, 
2001). 
' Dep't of Defense, Unofficial Transcript of Initial Hearing Before a 

Military Commission, United States v. al Bahlul, at 6-7, IS, available 
ut http~/llwww.defenselink.miVnewsMov2004/dUH)41109hearing.pdf (vis- 
ited Dec. 21,2004). 

Id. at 6. 

' Military Commission Order No. 1, pam 4(CX4), 32 C.F.R 8 9.4(c) 
(an accused "must be represented at all relevant times by Detailed De- 
fense Counsel."); Military Commission Instruction No. 4, para 3D(2), 32 
C.F.R. $ 13.3(c) ( "Detailed Defense Counsel shall represent the Accused 
. . . notwithstanding any intention expressed by the Accused to represent 
himself!') 

Note 3, supra, at 19-20. 
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Ultimately, the prosecution agreed that an accused tried 
before a military commission must be afforded the right to 
represent himse~f.~ Subsequent to that concession the Ap- 
pointing Authority for Military Commissions continued all 
proceedings in the case, pending appointment of new com- 
mission members. While Mr. a1 Bahlul's request to represent 
himself was never acted on by the military commission, it is 
likely that it will be honored once commission proceedings 
resume. 

SUMMARY OF ARGUMENT 

There is no question more fundamental to a criminal pro- 
ceeding than the question of who will represent the defendant. 
The answer to that question will shape the course of the 
proceeding. There is no right more fundamental than the 
right of a defendant to choose to represent himself. Domestic 
and international law recognize that right as being an indis- 
pensable element of a fair criminal process. Amicus antici- 
pates that Mr. a1 Bahlul's request to represent himself before 
his military commission will be granted soon after his com- 
mission proceedings resume. 

Along with recognizing the fundamental right of self- 
representation, however, military commissions must also be 
required to recognize the related right of an accused to be 
present at his own trial and to confront the witnesses against 
him. Otherwise, the power that presently exists to involuntar- 
ily exclude Mr. al Bahlul from closed sessions of his tial will 
render his right of self-representation meaningless. Since 
the right of confrontation inevitably impacts the right of 
self-representation, it is appropriate for the Court to grant 
Petitioner's request for a writ of certiorari prior to judgment 

Dep't of Defense, Prosecution Response to Defense Memo for 
Self-Representation and Right to Choice of Counsel, United States v. a1 
Bahlul, available at http~l//www.defenselink.rniVnews/Od2004ld20041 
006pro.pdf (visited Dec. 21,2004). 
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4 
to address the District Court's recognition of the right of 
confrontation. 

The right of self representation is integrally bound up with 
the second question presented in this case, that the "military 
commission . . . lacks jurisdiction and is improperly consti- 
tuted because it . . . violates the Uniform Code of Military 
Justice and other federal guarantees." As the decision below 
recognized, a defendant's right to be present and to confront 
the witnesses against him is fundamental. The military com- 
mission abridges this fundamental right, asserting that the 
presence of counsel alone is enough. The view that a military 
commission is not bound by the longstanding right of 
confrontation, and that the President has the raw power to 
abridge these rights, cannot be correct. Judge Robertson 
disagreed on this specific question, finding that a defendant 
cannot be excluded from the courtroom. Should this Court 
affirm Judge Robertson's decision, it will necessarily end the 
uncertainty around the right to self-representation in the com- 
mission. This Court should grant certiorari before judgment 
to resolve this matter, which impacts not only Hamdan, but 
Bahlul and every defendant who will face a commission. 

More generally, the need for certiorari before judgment has 
grown extreme because the Hamdan case has generated a 
crisis of uncertainty in the commission process. Indeed, the 
two other judges in the federal courts who have military 
commission cases before them have formally placed those 
cases in abatement pending the outcome of Petitioner's case. 
a1 Qosi v. Bush, Civ. No. 04-1 937 (PLF) (D.D.C. December 
17, 2004) (order), infia App. A, Hicb v, Bush, Civ. No. 02- 
CV-0299 (CKK) (December 15, 2004)(order), infia App. B. 
The commissions are halted, no one knows what the rules are, 
and the defendants languish waiting, perhaps for years, for 
ultimate resolution of these weighty matters. Such uncertainty 
is bad for accused and counsel, bad for the commissions 
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themselves, and bad for the interest in prompt and speedy 
' justice. 

ARGUMENT 

I. THE RIGHT OF SELF-REPRESENTATION IS A 
FUNDAMENTAL TRIAL RIGHT APPLICABLE 
TO MILITARY COMMISSIONS. 

One of the first matters addressed in any criminal pmeed- 
ing is the question of who will represent the defendant. It is a 
decision that is central to the entire proceeding, and one 
which will affect all that follows. The central nature of this 
question is illustrated by the fact that the right of a defendant 
to choose to represent himself is universally recognized as a 
fundamental right in criminal trials. As the Court concluded 
in Faretta v. Calfomia, 422 U.S. 806 (1975), the right is 
implicit in the Sixth Amendment of the United States 
Constitution, and was long recognized in English and Colo- 
nial jurisprudence as one of the indispensable guarantees of a 
fair criminal justice system. 

The Court opined in Faretta that "forcing a lawyer upon an 
unwilling defendant is contrary to his basic right to defend 
himself if he truly wants to do so." 422 U.S. at 817. In 
surveying the history of self-representation in English crimi- 
nal jurisprudence the Court concluded that only one tribunal 
"adopted a practice of forcing counsel upon an unwilling 
defendant in a criminal proceeding"--the Star Chamber. Id. 
at 821. A proceeding of "mixed executive and judicial char- 
acter . . . . the Star Chamber has for centuries symbolized 
disregard of basic individual rights." Id 

Soon after the disestablishment of the Star Chamber the 
right of self-representation was formally recognized in Eng- 
lish law: 

The 1695 [Treason Act] . . . provided for court appoint- 
ment of counsel, but only i j  the accused so  desired. 
Thus, as new rights developed, the accused retained his 
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6 
established right 'to make what statements he liked.' The 
right to counsel was viewed as guaranteeing a choice 
between representation by counsel and the traditional 
practice of self-representation. . . . At no point in this 
process of refonn in England was counsel ever forced 
upon the defendant. The common-law rule . . . has 
evidently always been that 'no person charged with a 
criminal offence can have counsel forced upon him 
against his will.' 

Faretta, 422 U.S. at 825-26 (emphasis in original, footnotes 
and internal citations omitted). 

This common law approach continued in Colonial Amer- 
ica, where "the insistence upon a right of self-representation 
was, if anything, more fervent than in England." Id. at 826. 

This is not to say that the Colonies were slow to recog- 
nize the value of counsel in criminal cases. . . . At the 
same time, however, the basic right of self-representa- 
tion was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal 
case to accept as his representative an unwanted lawyer. 
Indeed, even where counsel was permitted, the general 
practice continued to be self-representation. 

Id. at 827-28 (footnote omitted). 

The Court has even rejected the view that counsel can be 
forced upon an unwilling defendant for the defendant's own 
good: 

It is undeniable that in most criminal prosecutions defen- 
dants could better defend with counsel's guidance than 
by their own unskilled efforts. But where the defendant 
will not voluntarily accept representation by counsel, the 
potential advantage of a lawyer's training and experience 
can be realized, if at all, only imperfectly. To force a 
lawyer on a defendant can only lead him to believe that 
the law contrives against him. . . . The right to defend is 
personal . . . . It is the defendant, therefore, who must be 
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free personally to decide whether in his particular case 
counsel is to his advantage. And although he may 
conduct his own defense ultimately to his own detri- 
ment, his choice must be honored out of 'that respect for 
the individual which is the lifeblood of the law.' 

Farena, 422 U.S. at 834 (internal citation omitted). 

The right of self-representation is recognized as well in 
international tribunals. Both of the currently operating ad hoc 
international tribunals for the prosecution of war crimes 
provide for the right of self-representation. Statute of the 
International Criminal Tribunal for the Former Yugoslavia 
(ICTY), art. 21(4)(d), adopted at New York, May 25, 1993, 
S.C. Res. 827, U.N. SCOR, 48th Sess.,3217th mtg., at 1-2, 
U.N. Doc. SIRES1827 (1993), reprinted in 32 I.L.M. 1159; 
Statute of the International Criminal Tribunal for Rwanda 
(ICTR), art. 20(4)(d), adopted at New York, Nov. 8, 1994, 
S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., U.N. 
Doc. SIRES1955 (1994), reprinted in 33 I.L.M. 1598. The 
ICTY Appeals Chamber recently reaffirmed this fundamental 
right in holding that the right of self-representation is "an 
indispensable cornerstone of justice," and cited Faretta in do- 
ing so. Milosevic v. Prosecutor, Case No. IT-02-54-AR73.7, 
Decision on Interlocutory Appeal of the Trial Chamber's 
Decision on the Assignment of Defense Counsel, Nov. 1, 
2004, at para. 11.' 

Historic precedence also recognizes the right of self-repre- 
sentation. Rules of procedure governing the post-World War 
I1 Nuremberg military tribunals provided that "a defendant 
shall have the right to conduct his own defense.'" Similarly, 

' Available at http://www.un.org~icty/milosevic/appeaVdisionO4 1 I 
0 l .htm (visited Dec. 21, 2004). 

Rule 2(d), Rules of Procedure for the Trial of the German Major War 
Criminals, (Oct. 29. 1945); Rule 7(a), Rules of  Procedure Adopted by 
Military Tribunal I in the Trial of the Medical Case (Medical Case); Rule 
7(a), Uniform Rules of Procedure, Military Tribunals, Nuremberg, Re- 
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the war crimes tribunals held in the Pacific theater recognized 
an accused's right to forgo representation by counsel except 
where the Tribunal believed that appointment of counsel was 
"necessary to provide for a fair trial."1° 

Subsequently, the right of self-representation was implic- 
itly gumteed  by the Geneva Conventions of 1949, formally 
adopting it as part of the law of armed conflict in treaties 
ratified by the United States. Common Article 3 of the 
Geneva Conventions requires bhgularly constituted court[s] 
affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples" in trials for law of war 
violations or other criminal offenses during armed conflict. 
Geneva Convention Relative to the Treatment of Prisoners of 
War of August 12, 1949, 6 U.S.T. 3316, 74 U.N.T.S. 135 
mereinafter GPW]." Domestic law, including treaties of the 
United States, as well as customary international law help de- 
fine which judicial guarantees are "recognized as indispensa- 
ble by civilized peoples." 

The first additional protocol to the Geneva Conventions, 
which similarly provides "minimum" guarantees for "persons 

vised to 8 January 1948 (Uniform Rules), available at http://iKww.yale. 
eddawweb/avalonlim(/imt.htm#mIes (visited Dec. 21,2004). 

'O Article 9(c), Charter of the International Military Tribunal for the 
Far East (Far East Tribunal), available at http://www.yale.eddawweb/ 
avalon/imtfech.htm (visited Dec. 21,2004). 

" Although Common Article 3 is specifically addressed to "anned 
conflict not of an international character," its protections are widely 
recognized as a minimum due process guarantee in all armed conflicts. 
Prosecutor v. Tadic, Case No. IT-94-1-A, ICTY, Trial Chamber, Decision 
of Defense Motion on Jurisdiction, Aug. 10, 1995, at para. 67, citing 
Nicaragua v. Uniled Slates, 1986 I.C.J. 4 (Merits Judgment of 27 June 
1986), available al http~/~~w.un.org~icty/tadi~alc2/decisiml008 
95.htm (visited Dec. 20, 2004)("the rules contained in common Article 3 
constitute a 'minimum yardstick' applicable in both international and non- 
international armed conflicts."). 
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who are in the power of a Party to the conflict," is another 
source for understanding the "judicial guarantees" protected 
by Common Article 3. Protocol Additional to the Geneva 
Conventions of August 12, 1949, and Relating to the Protec- 
tion of Victims of International Armed Conflicts, June 8, 
1977, art. 75, reprinted in 16 I.L.M. 1391 (1977) [hereinafter 
Protocol I]. Pursuant to Protocol I, persons may only be tried 
by "an impartial and regularly constituted court respecting the 
generally recognized principles of regular judicial procedure, 
which include . . . all necessary rights and means of definse." 
Protocol I, art. 75(4)(a) (emphasis added).12 

The minimum trial rights which the United States is bound 
to afford are reiterated and further defined in human rights 
law such as the International Covenant on Civil and Political 
Rights. G.A. res. 2200A @XI), 21 U.N. GAOR Supp. (No. 
16) at 52, U.N. Doc. A16316 (1966), 999 U.N.T.S. 171, 
entered into force Mar. 23, 1976 [hereinafter ICCPR]. Not 
surprisingly, the ICCPR provides that a "minimum guaran- 
tee" that must be afforded "[iln the determination of any 
criminal charge," is the right of an accused "to defend himself 
in person" if he so chooses. ICCPR, art. 14(3).13 

lZ Although the United States has not ratified Protocol I because of 
disagreement with some of its provisions, the United States considers 
Article 75 of Protocol I to be applicable customary international law. 
William H. Taft, IV, The Law of Armed Conjlict Ajler 9/11: Some Salient 
Features, 28 Yale J .  Int'l L. 319,322 (Summer 2003)("[the United States] 
regard[s] the provisions of Article 75 as an articulation of safeguards to 
which all persons in the hands of an enemy are entitled!'). 

" The Executive branch is bound to apply the provisions of the ICCPR 
and Common Article 3, as informed by the customary international law 
recognized in Article 75 of Protocol I, in formulating military commission 
procedures, as both the ICCPR and GPW have been ratified by the United 
States. Their provisions are the "supreme Law of the Land!' U.S. CONST. 
art. VI, cl. 2. The'Executive branch is not free to disregard these individ- 
ual rights, regardless of whether the treaties are considered self-executing. 
Exec. Order No. 13,107,63 Fed. Reg. 68,99 1 (1998Xrequiring all "execu- 
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The right of self-representation "assures the accused of the 
right to participate in his or her defense, including directing 
the defense, rejecting appointed counsel, and conducting his 
or her own defense under certain circumstances." M. Cherif 
Bassiouni, Human Rights in the Context of Criminal Justice: 
IdentifLing International Procedural Protections and Equiva- 
lent Protections in National Constitutions, 3 DUKE J. COMP. 
& INT'L L. 235,283 {Spring 1993). As even the prosecution 
has acknowledged the applicability of this fundamental 
right,'4 it is anticipated that Mr. a1 Bahlul's request to repre- 
sent himself will be granted once his military commission 
proceedings recommence. 

11. AN ACCUSED'S RIGHT OF SELF-REPRE- 
SENTATION CAN BE RENDERED MEANING- 
LESS IF OTHER COMMISSION RULES ARE 
ALLOWED TO DENY HIM THE RIGHT TO BE 
PRESENT AT TRIAL AND TO CONFRONT 
THE WITNESSES AGAINST HIM. 

An accused's right of self-representation can be effectively 
gutted by procedures restricting his right to confront the 
witnesses against him and to be present at trial. Military 
commissions would allow just such a gutting, in the form of 
rules that permit an accused to be excluded from the court- 
room during any proceeding and for a broad and loosely 
defined array of reasons. 

Both the Presiding Officer of an individual military com- 
mission and the Appointing Authority responsible for all 
military commissions may close the proceedings any time one 

tive departments and agencies . . . including boards and commissions 
. . . to respect and implement [international human rights obligations, 
including the ICCPR] fully."); JORDAN J. PAUST, INTERNATIONAL LAW AS 
LAW OF THE U N ~ D  STATES 79 (2d ed. 2003X"'the President must faith- 
fully execute an otherwise non-self-executing treaty."). 

'' Note 7, supra. 
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of them believes that it is justified for "the protection of 
information classified or classifiable I:]; information protected 
by law or rule from unauthorized disclosure; the physical 
safety of participants in Commission proceedings, includ 
ing prospective witnesses; intelligence and law enforcement 
sources, methods, or activities; and other national secu 
rity interests." Military Commission Order Number 1, para. 
6B(3) [hereafter MCO No. I], 32 C.F.R. 4 9.6(b). This 
sweeping authority to close the proceedings may include 
exclusion of the accused from the courtroom. Id. 

The power is not limited to hearings involving the dis- 
cussion of preliminary matters such as discovery or the 
admissibility of evidence. Rather, it extends to any proceed- 
ing, and has already been shown to include voir dire. 
Hamdan v. Rumsfeld, 2004 U.S. Dist. LEXIS 22724 at '12, 
14 (D.D.C. November 8,2004). 

Excluding an accused from essential proceedings would 
effectively deny a pro se accused his right of self-representa- 
tion. Further, forcing counsel representation on a pro se 
accused for the limited purpose of representing him during 
closed sessions, as the prosecution in Mr. a1 Bahlul's military 
commission has suggested,'' is no substitute. First, while 
detailed military defense counsel is permitted to remain in the 
courtroom at all times, he is prohibited from disclosing any 
information presented during a closed session to an accused 
that has been excluded from the proceeding. MCO No. 1, 
para. 6B(3). 

" Dep't of Defense, Answer to Presiding Officer's Questions on the 
Issue of Self-Representation, para. h, United Smes v. a1 Bahlul, available 
at http://www.defenselink.miVnews/Oct2004/d20041029rep.pdf (visited 
Dec. 2 1,2004). 

RE 101 (a1 Bahul) 
Page 103 of 114 

Page 11 1 



More significantly, the right of self-representation neces- 
sarily includes the right of confrontation, and both of the 
rights belong to the accused, not counsel: 

The Sixth Amendment does not provide merely that a 
defense shall be made for the accused; it grants to the 
accused personally the right to make his defense. It is 
the accused, not counsel, who must be "informed of 
the nature and cause of the accusation," who must be 
“confronted with the witnesses against him," and who 
must be accorded "compulsory process for obtaining 
witnesses in his favor." 

Faretta v. California, 422 U.S. at 819 (emphasis added). Any 
suggestion that an unwanted counsel could adequately repre- 
sent the interests of the pro se defendant in a session of trial 
from which the accused has been excluded is a legal fiction. 

It is true that when a defendant chooses to have a lawyer 
manage and present his case, law and tradition may 
allocate to the counsel the power to make binding deci- 
sions of trial strategy in many areas. Cf. Henry v. 
Mississippi, 379 U.S. 443, 45 1; Brookhart v. Janis, 384 
U.S. 1, 7-8; Fay v. Noia, 372 U.S. 391, 439. This 
allocation can only be justified, however, by the defen- 
dant's consent, at the outset, to accept counsel as his 
representative. An unwanted counsel "represents" the 
defendant only through a tenuous and unacceptable legal 
fiction. Unless the accused has acquiesced in such rep- 
resentation, the defense presented is not the defense 
guaranteed him by the Constitution, for, in a very real 
sense, it is not his defense. 

Id. at 820-2 1 (emphasis in original). 

A pro se accused must be given "a fair chance to present 
his case in his own way." McKaske v. Wiggins, 465 U.S. 
168, 177 (1984). Because of the danger that multiple defense 
voices will confuse the defendant's message, limits must 
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be placed on "the extent of standby counsel's unsolicited 
participation": 

First, the pro se defendant is entitled to preserve ac- 
tual control over the case he chooses to present to the 
jury. This is the core of the Faretra right. If standby 
counsel's participation over the defendant's objection 
effectively allows counsel to make or substantially inter- 
fere with any significant tactical decisions, or to control 
the questioning of witnesses, or to speak instead of the 
defendant on any matter of importance, the Farenu right 
is eroded. 

Second, participation by standby counsel without the 
defendant's consent should not be allowed to destroy the 
jury's perception that the defendant is representing 
himself. 

Id. at 178 (emphasis in original). Standby counsel does not 
represent the accused and should not be perceived as doing 
so. United Stares v. Taylor, 933 F.2d 307, 312 (5th Cir. 
1991)("'the key limitation on standby counsel is that such 
counsel not be r e s p o n s i b l ~ n d  not be perceived to be 
responsible-for the accused's defense. Indeed, in many 
respects, standby counsel is not counsel at all.")(emphasis in 
original). A standby counsel who speaks instead of the 
accused with respect to important matters violates the right of 
self-representation. United States v. McDermott, 64 F.3d 
1448 (10th Cir. 1995)(exclusion of accused from thirty bench 
conferences, attended by standby counsel, violated the right 
of self-representation). 

The ability of the pro se accused to present his defense is 
further complicated by the structure of military commissions. 
Unlike a court-martial or criminal trial in federal court, where 
issues of law are decided by a judge outside the presence of 
the jury, military commissions are comprised of members 
who serve as both judge and jury. See Military Order of Nov. 
13,2001,66 Fed. Reg. 57,833 $4(c)(2) (Nov. 16,2001) ("the 
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military commission sit[s] as the triers of both fact and 
law").I6 Thus, all proceedings before a military commission 
will be in the presence of the "jury." Any participation by 
standby or unwanted detailed defense counsel would take 
place before the ever-present military commission 'jury." 
Such participation by counsel during a closed session would 
substantially interfere with tactical decisions by the accused 
and be viewed as destroying the commission's perception that 
the accused is representing himself, violating both parts of the 
McKaskle test. 

Standby counsel's participation in the presence of the jury 
is "more problematic" than participation outside the jury's 
presence because "excessive involvement by counsel will 
destroy the appearance that the defendant is acting pro se." 
McKaskle, 465 U.S. at 181. In the presence of the jury, 
standby counsel, even over the accused's objection, may 
assist the accused "in overcoming routine procedural or 
evidentiary obstacles to the completion of some specific task, 
such as introducing evidence or objecting to testimony, that 
the defendant has clearly shown he wishes to complete . . . 
[and] to ensure the defendant's compliance with basic rules of 
courtroom protocol and procedure." Id. at 183 (emphasis 
added). When standby counsel ventures beyond these basic 
procedural functions, the accused's self-representation rights 
are eroded. 

The right to represent oneself cannot be separated from the 
right to confrontation, and the military commission cannot be 
permitted to ignore these two related, fundamental rights. 
Resolution of the question of whether a defendant before a 
military commission is entitled to a meaningful exercise of 

l6 To make matters worse, only one of the commission members-the 
presiding officer--need be a lawyer or "judge advocate." MCO No. 1 ,  
para. 4A, 32 C.F.R. 8 9.4(a). Thus, a majority of the required 3 to 7 
commission members are likely to be non-lawyers. Id. 
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the right of self-representation is sufficiently central to the 
conduct of military commissions to justify the Court address- 
ing the related confrontation issue presented in Petitioner's 
request for a writ of certiorari before judgment. Resolution of 
the correctness of Judge Robertson's recognition of the right 
of confrontation will also lift the veil of uncertainty presently 
surrounding all military commissions." See a1 Qosi v. Bush, 
Civ. No. 04-1937 (PLF) (D.D.C. December 17, 2004) (order 
abating federal court proceedings pending higher court 
considemtion of Hamdan), infia App. A; Hicks v. Bush, 
Civ. No. 02-CV-0299 (CKK) (December 15, 2004)(same), 
infia App. B. 

17 Uncertainty surrounding an accused's fhdamental rights also 
greatly complicated the ability of counsel to conform to ethical qu i re -  
ments in the performance of their duties. Early resolution of the issues 
raised in Hamdan will facilitate appropriate responses to ethical quan- 
daries that will inevitably arise within the commission process. Con- 
versely, continued uncertainty will make resolution of questions involving 
professional responsibility obligations much more problematic. 

RE 101 (a1 Bahul) 
Page 107 of 1 14 

Page 1 15 



16 

CONCLUSION 

For the foregoing reasons, amicus Military Attorneys De- 
tailed to Represent Ali Harnza Ahmad Sulayrnan al Bahlul 
Before a Military Commission urges this Court to grant the 
petition for writ of certiorari before judgment. 

RespectfUlly submitted, 

MAJOR MARK A. BRIDGES,* 
U.S. ARMY 

LCDR PH~,IP SUNDEL, 
U.S. NAVY 

OFFICE OF CHIEF DEFENSE 
COUNSEL, OFFICE OF 
MlJTARY COMMISSIONS, 
OFFICE OF THE SECRETARY 
OF DEFENSE 

1600 Defense Pentagon 
Washington, D.C. 2030 1-1 600 

Counsel of Record (703) 607-152 1 

December 27,2004 
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APPENDIX A 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 04- 1937 (PLF) 

IBRAHIM A m  MAHMOUD AL QOSI, 
Plaintiff, 

v. 

GEORGE W. BUSH, et al., 
Defendants. 

ORDER 

Petitioner Ibrahim Ahmed Mamoud a1 Qosi is a detainee at 
the United States Naval Station at Guantanamo Bay, Cuba. On 
November 8, 2004, Mr. al Qosi filed a petition for a writ of 
habeas corpus challenging, inter alia, his continued detention 
at Guantanamo, the United States government's designation of 
Mr. a1 Qosi as an "enemy combatant," and the government's 
intention to subject him to trial by military commission. 

Many of the arguments raised by Mr. a1 Qosi were also 
raised by petitioner Salim Ahmed in Hamdan v. Rumsfeld, 
No. 04-1519 (D.D.C. filed Sept. 2, 2004). On November 8, 
2004, Judge Robertson issued a memorandum opinion 
resolving some of those questions in favor of Mr. Hamdan 
and denying the government's motion to dismiss the petition. 
See Hamdan v. Rumsfeld, 2004 U.S. DIST LEXIS 22724. The 
government has noticed an appeal from that ruling, and the 
Court of Appeals for the District of Columbia Circuit has set 
oral argument for March 8, 2005. See Harndan v. Rumsfeld, 
No. 05-5393 (D.C. Cir. filed Nov. 16,2004). 

RE 101 (a1 Bahul) 
Page 109 of 114 

Page 1 17 



In light of the court of appeals' consideration in Hamdan of 
issues that might prove dispositive in this case, and of news 
reports indicating that the government has suspended its 
system for the trial of individuals like Mr. Hamdan and Mr. a1 
Qosi by military commissions at Guantanamo Bay, the Court 
on November 18, 2004 directed the parties to confer and, if 
possible, agree on a stipulation that would hold this case in 
abeyance pending the resolution of Hamdan by the court of 
appeals. The parties, however, could not agree to a stipu- 
lation. Petitioner instead filed a "Statement Opposing Abey- 
ance," and the parties came before the Court for a status 
conference on December 13,2004. 

At the status conference, counsel for petitioner further 
articulated his reasons for opposing abeyance, while the 
government argued in favor of staying proceedings pending 
resolution of Hamdan. The government also tendered to the 
Court a directive h m  John D. Altenburg, Jr., Appointing 
Authority for Military Commissions in the Office of the 
Secretary of Defense, indicating that the military commission 
proceeding against petitioner would be held in abeyance 
pending resolution of Hamdan by the court of appeals. 
Counsel for the government represented that such abeyance 
will remain in effect until the court of appeals issues its 
mandate in Hamdan. 

Upon consideration of the entire record in this case, and the 
arguments and representations of counsel, it is hereby 

ORDERED that all proceedings in this matter will be held 
in abeyance pending resolution of Hamdan v. Rumsfeld by the 
court of appeals. 

so ORDERED. 

/S/ Paul L. Friedman 
PAUL L. FRIEDMAN 

DATE: December 17,2004 United States District Judge 
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APPENDIX B 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 02-CV-0299 (CKK) 

DAVID M. HICKS, 
Petitioner, 

v. 

GEORGE W. BUSH, 
President of the United States, et al., 

Respondents. 

ORDER HOLDING IN ABEYANCE RESPONDENTS' 
MOTION TO DISMISS OR FOR JUDGMENT AS 
A MATTER OF LAW WITH RESPECT TO CHAL- 
LENGES TO THE MILITARY COMMISSION 
PROCESS 

By order dated November 18, 2004, counsel for petitioner 
and respondents were requested to show cause why the 
respondents' motion to dismiss petitioner David M. Hicks' 
claims challenging the legality of military commission 
proceedings should not be held in abeyance pending 
resolution of the appeal of the recent decision in Hamdan v. 
Rum~feld, 04-CV-1519 (JR), 2004 WL 2504508 (Nov. 8, 
2004) (D.D.C.). 

In response to the show cause order, counsel for 
respondents stated their belief that resolution of the motion in 
this case should be held in abeyance pending appellate 
resolution of Hamdan. Counsel for the petitioner disagreed, 
citing the respondents' unwillingness to delay the trial of Mr. 
Hicks by military commission until this Court had time to 
adjudicate his challenges after resolution of Hamdan. 
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4a 

Petitioner's Brief Showing Cause Why This Case Should Not 
be Held in Abeyance, dated November 29,2004, at 5. 

On December 13, 2004, counsel for respondents filed a 
Notice of Recent Issuances informing the Court that "the 
Appointing Authority for Military Commissions has issued a 
formal written directive that any trial in David M. Hicks' 
military commission case . . . shall be held in abeyance 
pending the outcome of the appeal in Hamdan." Notice of 
Recent Issuances at 1. In light of this recent development, it is 
hereby 

ORDERED that resolution of Respondents' Motion to 
Dismiss or for Judgment as a Matter of Law with Respect to 
Challenges to the Military Commission Process shall be held 
in abeyance pending final resolution of all appeals in Hamdan 
v. Rumsjeld. Should the circumstances forming the basis of 
this decision change, counsel may seek reconsideration of this 
Order. 

IT IS SO ORDERED. 
December 15,2004 

Id Joyce Hens Green 
JOYCE HENS GREEN 
United States District Judge 
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DEPARTMENT OF DEFENSE c 

OFFICE OF THE APPOINTING AUTHORITY 
1640 DEFENSE PENTAGON 

WASHINGTON, DC 20301 -1640 

APPOlMlNG AVTHORlTY FOR 
MILITARY OOL(M1SSH)NS 

MEMORANDUM FOR CHIEF DEFENSE COUNSEL FOR MILITARY 
COMMISSIONS 

SUBJECT: Request of Detailed Defense Counsel to Modify Military 
Commission Rules to Recognize Right of Self-Representation 

Mr. Ali Hamza Abmad Sulimm a1 Bahlul's request for self- 
representation is denied. Military Commission Order (MCO) No. 1, paragraph 
4(C)(4) states, T h e  accused shall be represented at all relevant times by 
Detailed Defense Couostl," After consideretion of the attacbed materials, 1 do 
not support the request to change MCO No. 1. 

Self-representation at a commission is impracticable. An unreptesented 
accused will be unable to investigate his case adequately because of national 
security concerns. An accused confined at Guantanamo, Cuba, who is 
unfsmiliar with applicable substantive law, rules of evidence and procedure 
will not be able to present an adequate defense. An accused may not be 
sufficiently fluent in English to understand the nuances of the law. Translation 
requirements will be erpoacntially magnified. MCO No. 1, paragraph 6(B)(3) 
permits the exclusion of the accused from a hearing because classified or other 
protected information may be presented. Self-representation under these 
unique commission circumstances would be ineffective representation, and 
result'in an unfair proceeding. 

di-b.&d$ John D. A1 n urg, r. 

Appointing Authority 
for Military Commissions 

Attachments: 
1. Memorandum DtpSecDef, December 10,2004 (1 page) 
2. Defense Answers to PO Questions, October 25,2004 (5 pages) 
3. Email Detailed Defenac Counsel, October 14,2004 (6 pages) 
4. Prosecution Motion, October 1,2004 (10 pages) 
5. Email Detailed Defense Counsel, May 1 I ,  2004 with memorandum by 

Detailed Defense Counsel, May 11,2004 (4 pages) 
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6. Memorandum Chief Defense Counsel, April 26, 2004 (2 pages) 
7. Memorandum Detailed Ocfenw Counsel, April 20,2004 (1 page) 

CC : 
Presiding Officer 
Chisf Prosecutor fur Military Commissions 
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) 
) PO 101 

UNITED STATES OF AMERICA ) 
) Resumption of Proceedings 
) ORDER 

v. ) 
) 

ALI HAMZA AHMAD SULAYMAN AL ) 
BAHLUL 1 November 16,2005 

1 
1 

To all counsel in the above styled case. 
To Chief Prosecutor. 

To Chief Defense Counsel. 

1. Chanpes to Commission law and other develo~ments. 

a. MCO # 1 and MCI # 8 have been reissued, superseding previous versions of those 
documents. The Appointing Authority has lifted his stay of 10 December 2004 in this case, and 
the Office of Military Commissions has advised the Presiding Officer that there are no judicial 
stays which would prevent the resumption of proceedings. The Appointing Authority has 
selected new members and issued other instructions concerning the trial of this case. Taken 
together, these developments will substantially change procedures for future proceedings. 

b. The Presiding Officer is aware that a stay was issued by the Federal District Court for 
the District of Columbia in the case of United States v. Hi& on 14 November 2005. That stay 
has no apparent direct legal effect upon the case of United States v. A1 Bahlul. Consequently, 
until such time as the Appointing Authority or a Federal Court issues a stay of the proceedings in 
this case, the case will proceed to trial. 

c. In setting dates for trial sessions and in setting the dates below, the Presiding Officer 
has taken notice that the detailed defense counsel was only recently detailed to the case, and had 
not previously seen any of the evidence or had any exposure to Military Commission practice. 
Further, the detailed defense counsel has no assistant defense counsel nor does he have a 
paralegal. 

2. P u m e  of this ORDER The purposes of this Order are: 

a. To provide counsel with general information on the current procedural requirements 
and status of filings and Review Exhibits in this case. This Order will be followed by expanded 
memoranda and orders on discovery, motions, and docketing. 

b. To set out certain time frames for counsel to provide infonnation so the Presiding 
Officer may set a motions schedule and docket. 
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3. The current ~rocedural ~osture. 

a. Prior proceedings in this case were based upon an MCO and MCIs which have been 
revised andlor superseded and were held before certain members who are no longer detailed to 
the Commission. The net e&ct of the changes is that none of the below are before or binding 
upon the current Commission: 

1) any motion or request for relief previously filed with the Commission, 
2) any Review Exhibit previously entered into the record, and, 
3) any ruling by the Commission. 

b. While the session transcripts, previous filings inventories, and Review Exhibits exist as 
part of the case of United States v. Al Bahlul, the parties must submit new filings and Review 
Exhibits if they wish the current Commission to consider them. The practical effect is that any 
Review Exhibit or filing counsel wishes considered must be filed again. This includes the charge 
sheet, qualifications of counsel, all motions and requests for relief, and anything else which was 
presented by counsel to the Commission. 

c. The only exception to the "previous filings rule" is the matter involving Mr. A1 
Bahlul's request to proceed pro se. All ofthe paperwork submitted in support of or in opposition 
to the request, as well as the decision on the request by the Appointing Authority, has been 
designated PO 102 and will be made a Review Exhibit. Parties are urged to supplement the 
matters contained in PO 102 with any other past documents. PO 102 also contains the transcript 
of that portion of the 26 August 2004 session in which the subject ofpro se representation was 
discussed. 

d. If counsel wish that a previous filing be considered, they may NOT refer to the 
previous filing or exhibit. They must re-file. The exception would be if counsel wished for the 
Presiding Officer to consider a previously made oral argument concerning a motion or other 
request for relief. In that case, counsel may mark the applicable pages of the transcript prepared 
and maintained by the CCMC and submit it as an exhibit. 

e. The review exhibit list and the filings inventory will be restarted with number 101 to 
avoid any confision concerning what is before the current Commission. 

f. To assist the efficiency of the proceedings, the Assistant will arrange for all the voir 
dire of the Presiding Officer fiom the prior sessions in all prior cases to be marked as a Review 
Exhibit, as well as all matters provided by the Presiding Officer in the prior proceedings 
concerning his voir dire. 

4. POMs. All the POMs remain in effect. The current POMs are at: 
httD:Nwww.defenselink.mil/news/Aug2004/commissions memoranda.html 

5. Communications. m e  required notices and other communications outlined below will be 
made to the Assistant and the Presiding Officer by email. See POM # 3-2. Copies of 
communications to the Assistant will also be provided to opposing parties. In this regard, the 
requirement to communicate and file via email is still the rule when the parties are at 
Guantanarno, and counsel and their legal NCOs must be up on email as soon as they arrive at 
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Guantanamo. Counsel who have problems with getting on the Guantanamo system must 
coordinate immediately with the CCMC for assistance in resolving those problems. 

6. Identification of counsel. NLT 28 November 05, the Chief Prosecutor and Chief Defense 
counsel will provide the Assistant and the Presiding Officer the appropriate documents showing 
what counsel are detailed to the case, and which are lead counsel. It is recommended that a new 
detailing memo be prepared that supersedes previous memos. For civilian counsel and foreign 
attorneys, the Chief Defense Counsel will forward to the APO those items required by the MCIs 
to show that counsel are authorized to appear before the commission. 

7. Premration of docket and motions/filinps schedule. 

a Counsel in the above styled case will comply with the provisions of this paragraph so 
the Presiding Officer can prepare a docket and a motions and filings schedule. 

b. NLT 7 December 2005, each counsel will provide a calendar showing the dates in 
which they are (1) unavailable to attend a session of the Commission at Guantanamo Bay, Cuba, 
and (2) they are unavailable to work on Commission matters in representing their client. 
Sufficient information will be provided to assist the Presiding Officer in preparing a docket and 
motionslfiling schedule fiom the date of this memo until 1 August 2006. This calendar shall be 
provided as an email attachment to those addressees designated by POM #4-3; and, the subject 
line of the email shall be "PO 10 1 - [Case name] Calendar - [Counsel's name]. 

c. NLT 16 December 2006, the lead counsel in each case shall recommend dates in 
which they are able to: 

(1) Attend the first session of the Commission at Guantanamo Bay for the Presiding 
Officer to determine counsel rights, be subject to voir dire, and to hear any motions that counsel 
believe need immediate resolution and are prepared to argue. 

(2) File motions that are not dependent on the opposing party's compliance with 
discovery (such as motions to suppress, evidentiary motions, and the like.) 

(3) Prosecution only: Comply with Prosecution discovery obligations presuming a 
Discovery Order similar to the one in POM # 7-1 is issued. Prosecution shall immediately 
finish counsel a listing of all previous discovery given to the defense and received from the 
defense. Prosecution should be prepared to deliver previously provided discovery, if required. 

(4) Conduct voir dire with prospective Commission members at Guantanamo Bay, Cuba. 

(5) Begin presenting evidence on the merits of their case presuming an orderly 
compliance with of discovery, litigation of motions addressed in paragraph 7c(2), evidentiary 
motions, and voir dire. 

d. Compliance with the provisions of subparagraphs 7b and 7c of this ORDER shall be in 
the form of a properly styled email attachment to the persons and in the form provided in 
paragraphs 5 and 6, POM # 4-3. The subject of the filing, and subject line of the email, shall be: 
"PO 101 - [Defense] [Prosecution] Response to Presiding Officer's Resumption of Proceedings 
Order." The attachment shall address all the matters in subparagraphs 7 b c  
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contain other information of value to the Presiding Officer in stetting a docket and motions 
schedule. 

8. Defense Counsel Only. Advise the Residing Officer of any problems involving ethical 
issues which may be or are created by representation of Mr. A1 Bahlul, which affect or might 
affect representation before the Commission. This information will include efforts underway by 
the defense counsel to secure appropriate permissions, instructions, ethical guidance, and 
directives from state bar(s), fiom the Office of the Judge Advocate General, US Army, fiom the 
Office of the General Counsel (if appropriate), and from his military supervisors. 

IT IS SO ORDERED: 

Peter E. Brownback, I11 
COL, JA, USA 
Residing Officer 
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W E D  STATES OF AMERICA 1 

v. . )  
) CHARGE: 

ALI HAMZA AHMAD S U L A W  AL BAHLUL ) CONSPIRACY 
aflda Ali Hamza Ahmed Suleiman al Bahlul 1 
aflda Abu Anas a1 Makki 1 
aflda Abu Anas a1 Yemeni 1 
aflda Mohammad Anas Abd* KMidi 

Ali Hamza Ahmad Sulayman a1 Bahlul (aWa Ali Hamza Ahmed Suleiman a1 
Bahlul, a/k/a Abu Anas al Makki, aflda Abu Anas a1 Yemeni, aflda Mohammad Anas 
Abdullah Khalidi) is a person subject to trial by Military Commission. At all times 
material to the charge: 

JURISDICTION 

1. Jurisdiction for this Military Commission is based on the President's determination of 
July 3,2003. that Ali Hamza Ahmad Sulayman a1 Bahlul (aflda Ali Hamza Ahmcd 
Suleiman a1 Bahlul, W a  Abu Anas a1 M W ,  W a  Abu Anas a1 Yemeni W a  
Mohammad Anas Abddah Khalidi, hereinaffer "a1 Bahlul") is subject to his Military 
Order of November 13,200 1. 

2. A1 Bahlul's charged conduct is triable by a military commission. 

GENERAL ALLEGATIONS 

3. Al Qaida ("the Base"), was founded by Usama bin Laden and othm in or about 
1989 for the prapose of opposing certain governments and officials with force and 
violence. 

4. Usama bin Laden is recognized as the emir (prince or leader) of a1 Qaida. 

5. A purpose or goal of a1 Qaida, as stated by Usama bin Laden and other a1 Qaida 
leaders, is to support violent attacks against property and nationals (both military and 
civilian) of the United States and other countries for the purpose of, inter alia, forcing 
the United States to withdraw its forces from the Arabian Peninsula and in retaliation 
for U.S. suppoa of Israel. 
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6. A1 Qaida operations and activities are directed by a shura (consultation) council 
composed of committees, including: political committee; military committee; 
security committee; finance committee; media committee; and religioudlegal 
committee. 

7. Between 1989 and 2001, al Qaida established training camps, guest houses, and 
business operations in Afghanistan, Pakistan, and other countries for the purpose of 
supporting violent attacks against properly and nationals (both military and civilian) 
of the United States and otha countries. 

8. In August 1996, Usama bin Laden issued a public "Declaration of Jihad Against the 
Americans," in which he called for the murder of U.S. military p m ~ e l  suving on 
the Arabian Peninsula 

9. In February of 1998, Usama bin Laden, Ayman a1 Zawahari and others under the 
banner of the "International Islamic Front for Jihad on the Jews and Crusaders," 
issued afatwa (purported religious d ing)  requiring all Muslims able to do so to kill 
Americans - whether civilian or military - anywhere they can be found and to 
"plunder their money." 

10. On or about May 29,1998, Usama bin Laden issued a statement entitled 'The 
Nuclear Bomb of Islam," rrmdkthe banner of the ''Intamtional Islamic Front for 
Fighting Jews and Crusaders," in which he stated that Uit is the duty of the Muslims to 
prepare as much force as possible to terrorize enemies of God." 

1 1. Since 1989, members and associates of a1 Qaida, known and unknown, have carried 
out numerous t m r i s t  attacks, including, but not limited to: the attacks against the 
American Embassies in Kenya and Tanzania in August 1998; the attack against the 
USS COLE in October 2000; and the attacks on the United States on September 1 1, 
2001. 

W R G E :  CONSPIRACY 

12. Ali Hamza Ahmad Sulayman A1 Bahlul (dda Ali Hamza Ahmed Suleiman al Bahlul, 
&a Abu Anas a1 Makki, Wa Abu Anas a1 Yemeni, a/k/a Mohammad Anas 
Abdullah Khalidi, hereinafier "a1 Bahlul'), in Afghanistan, Pakistan, Yemen and 
other countries, fiom on or about Febxuary 1999 to on or about December 2001, 
willfully and knowingly joined an enterprise of persons who shared a common 
criminal pupose and conspired and agreed with Usama bin Laden, Saif a1 Adel, Dr. 
Ayman al Zawahari ( m a  "the Doctor"), Muhammad Atef (&a Abu Hafs a1 Masri), 
Salem Ahmed Salem Hamdan (aWa Saqr a1 Jadawi) and other members and 
associates of the a1 Qaida organization, hown and unknown, to commit the following 
offenses triable by military commission: attacking civilians; attacking civilian 
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objects; murder by an unprivileged belligerent; destruction of property by an 
unprivileged belligerent; and terrorism. 

1 3. In furtherance of this enterprise and conspiracy, al Bahlul and other members or 
associates of a1 Qaida committed the following overt acts: 

a In 1999, with knowledge of Usama bin Laden's 19% *'Declamtion of 
Jihad Against the Americans" and the 1998 fatwa endorsed by bin Laden 
calling for the 'killing of Americans and their allies, both military and 
civilian," al Bahlul voluntarily traveled h Yemen to Afghanistan (via 
Pakistaa) with the intent and purpose of joining and supporting Usama bin 
Laden in bis expressed cause. 

b. In 1999, upon arriving in Afghanistan, a1 Bahlul met Saif al Adel, the head 
of the a1 Qaida Security Committee. 

c. Based upon arrangements made by Saif al Adel, a1 Bahlul participated in 
military training for two months at the a1 Qaida-sponsored Aynak camp in 
Afghanistan. 

d. After completing his training at Aynak camp, al Bahlul met with and 
pledged bayat to Usama bin Laden. By pledging &ut, 81 Bahlul affirmed 
his willingness to perfom any a d  requested by bin Laden and to protect 
bin Laden from all harm. 

e. In late 1999, afier completing his tfaining at Aynak camp, a1 Bahlul lived 
at an a1 Qaida-sponsored guesthouse in Qandahar and performed duties in 
support of al Qaida. 

f. From late 1999 through December 2001, al Bahlul was personally 
assigned by Usama bin Laden to work in the a1 Qaida media office. In this 
capacity, a1 Bahlul created several inslrudional and motivational 
recruiting video tapes on behalf of al Qaida. 

g. Usarna bin Laden personally tasked al Bahlul to create a video glorifyng, 
among other things, the attack on the USS COLE Al Bahlul created this 
'USS COLE*' video to recruit, motivate and "awaken the Islamic Umma 
to revolt against America" and inspire a1 Qaida members end others to 
continue violent attacks against property and nationals (both military and 
civilian) of the United States and other countries. 

h. After being placed on alert by Usama bin Laden in the weeks just before 
the attacks of September 1 1,2001, al Bahlul assisted Usama bin Laden 
and other a1 Qaida members in mobiliziag and moving fbm Qandahar. 

RE 103 (a1 Bahul) 
Page 3 of 4 

Page 129 



i. On September 11,2001, Usama bin Laden tasked al Bahlul to set up a 
satellite connection so that bin Laden and other a1 Qaida members muld 
see news reports. Despite his efbrts, a1 Bahlul was unable to obtain a 
satellite connection because of mountainous terrain. 

j. In the weeks immediately following the attacks of September 1 1,2001, 
Usama bin Laden tasked a1 Bahlul to obtain media reports concerning the 
September 1 1' attacks and to gather data concerning the economic 
damage caused by these attacks. 

k. In 2001, a1 Bahlul scrvad as a bodyguard and provided protection for 
Usama bin Laden While traveling with Usama bin Laden, a1 Bahhd was 
armed and wore an explosives-laden belt so that he could provide Usama 
bin Laden with physical b t y  and protection. 
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OFFICE OF THE SECRRARV OF DEFENSE 
1640 DVLNSlE PENTAQON 

WASHINGTON. DC 20901-1600 

A P P O r n G  A r n O R r n  DIRECTIVE: 

M THE MATCERS OF 
UNITED STATES V. IBRAHIM AHMED MAHMOUD A .  QOSI 

UNWED STATS V. SALIM AHMED W A N  
UWTED STATES V. DAVID M, HICKS 

UNTIED STATES V. ALI HAMZA AHMAD SULAYMAN U BAHLUL 

Pursuant to my autbwity mk MCO No. 1,6(B)(4), I dim& that jmcedhgs in the above 
styled militay cosrmrission cases be beld in nbcymw peading the outcome of tbc appd in lhe case of 
j&un&m v. R m f d d ,  Unitd States Cawt of Appals hr the District of Columbia cimit. No. 04- 
5393. Od argument in that case is  pmmily schedded fin March 8,2005. 

The presiding o f f i a  is auhrizcd to issue dismycry ordm in the commbions, hold pretrial 
~~~ces,andl~f~t~OtbQmattcnrthatdoaotrsqOinc~av~gtbefirtlcOnrmidoa 
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Milimty Coanmisskn Case No. 04.003 

UNITED STATES 1 

v. 
-ry 

1 c3mm&&n 
1 M+- 

ALI HAh4ZA AHMAD SULAYMAN AL BAHLUL ) 
dkla Ali Hamza A)rmcd Sulehnan el Bahhd ) ApjmhthgOrda 
&a Abu Anas el Makki 1 No. 05-0003 
&a Mohammad Aaes Abdullah KhllIidi ) November& 200s 

The June 28,2W, order appoiuting rnilibuy commission manbas in the 
abow-styled casc is rmadad as follows: 

The bllowing manbas wae excused ptrarant to m y  written decision dated 
Octoba 19, M04: 

I USMC, Manbcr 
USAF, Manba 

USA, lutanrte Manber 

OnA~31,2005,MilitaryCommisJioaOrdaNo. 1 was rmcnded to move 
dl munbas, except the M i  Omca, from the de#mhtion of all lcgal questiotu 
other tbau the adn~issibility of evidence. The bljowing members, having previously 
participated in proteedmgs umceming the detamination of mcb questions, an bacby 
ex& to preclude any possibility Uut those dkaassians would inappropiably affect 
ddibaations or wtar on findings and saitencing (ifnaxmry) m this case: 

The tbllowing manben and altanlc member are appointed &the of 
trying any md all charges- referred fbr trial in the abovbstyled case: 

Colonel USAF, Member 
Catoacl 
Colond USAF, Member 

USMC. Manba 
C o l d  VSMC, Mcmba 

USN, Altanate Memba 
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- 
Appintiog Ordn No. 05-0003 (November 4,2005) 

Coloael Peter E. Brownback, Ill, USA, p r d o d y  appoW as the W d i n g  Mm, 
rnnains thcpresidingmca. 

Should my m c m k  be e x d  by tbe Presiding OfEcer, that meorber will be 
automatiadly rrplsctd by the d altematc mcmba. 

My Dccanbcr 10,2004, Diradivt, staying the pxocd&p in fiur named cases, 
is h d y  tevolcd for the above=styM case. 

The M i l i i  Consnisdbn will mcd such tirne(s) as b e d  apprppriatc by the 
Pralding mar. 

Any dexisions Ppmiously nude by tbe ammission aa a whole, whethcr or not 
annowrcbd, arc hereby vacadad The parties will be provided a fmh oppaldty to tile 
and litigste motions m dbdcvez ms~sr the Mi Of6cu dchmba will bat 
povide the accused with a fhll and fair trial. 

for Military Carmai 
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UNITED STATES OF AMERICA 1 

v. ) 
) PROTECTIVE ORDER 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
ak/a Ali Hamza Ahmed Suleiman a1 Bahlul ) July9.2004 
W a  Abu Anas al Makki 
aWa Abu Anas a1 Yemeni 
aWa Mohan~mad Anas Abdullah Khalidi 

PROTECTIVE ORDER FOR CLASSIFIED MATERIAL 

The following Order is issued to protect against the unauthorized disclosure of 
classified evidence provided by the Office of the Chief Prosecutor to the Defense in thc 
case of Ali Hamza Ahmad Sulayman a1 Bahlul. 

In the Prosecution's discovery response of July 9,2004, classified information 
was provided to the defense. It is anticipated that additional classified information will 
be provided by the Prosecution to the Defense in the future. This Protectivc Order is 
issued to ensure the proper handling and safeguarding of all classified information 
pertaining to this prosecution. 

IT IS ORDERED that you shall become familiar with Executive Order 12958 (as 
amended) with particular emphasis on the proper handling, storage and protection of 
classified information. Classified information entails evidence that is 
"CONFIDENTIAL," "SECRET' or "TOP SECRET." Additionally, you should review 
Section 6D(5) of Military Commission Order No. 1 related to Protection of Information. 

1T IS ORDERED that classified information related to this prosecution may not 
be disseminated, in any form, to anyone other than propedy cleared members of thc 
defense team with an official "need to know." 

Direct or indirect unauthorized disclosure, retention or negligent handling of this 
information may result in disciplinary action or other sanctions. The intent of this 
Protective Order is to ensure that persons subject to its restrictions will never divulge to 
unauthorized persons information that is protected, classified, ossherwise subject to a 
protective order. Any breach of these requirements may result in the termination of 
access to such information. 

Members of the defense team shall not divulge, publish or reveal, either by word, 
conduct, or any other means. such documents or information unless specifically 
authorized to do so in the course of the performance of their duties as defense counsel or 
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as a member of thc dcfcnse tcam. This edict is solely to cnsure that no infonnation is 
improperly disclosed that is classified, protected, or otherwise subject to a protective 
order. 

This restriction will ranain binding after the conclusion of any proceedings that may 
occur against Ati Hamza Ahmad Sclsyrnan ill Bahlul. 

Brigadier &nerd, U.S. Air = 
Legal Advisor, Appointing Authority 

for Military Commissions 
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UNITED STATES OF AMERICA 1 
v. 

1 
1 
) PRrnrnNEORDER 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
a/Wa Ali Haum A b e d  Suleiman dl Bahlul 
alwa Abu Anas al MakIci 

1 
) h30,2004 

alklaAbu A n a s a l Y d  
a/Wa Mohammad Amm Abdullah Khalidi 

0- FOR UNCI&$W'IED SENSlTlVE MATERl& 

The following order is issued consistent with my pmious Protective Order of March 17, 
2004 to pro- against the umutborized disclosure of the identities of agents of the Federal 
Bunau of Investigation ( h d n a i k  referrad to as "FBI") who participated i~? the investigation of 
the case of Ali Hamza Ahmad Sulaymaa a1 Bahlul. 

TAB A is a m d u m  h m  the Proseector to the Detailed Military Defiimse C o d  
inthiscasadcontainsthenemcsofFBI~ts thattbeprogacYtioa~tocallsswitne95es 
in tbis case. The names of tbtse agents are amsidsed d t i w  mataia\ that camtjtuta 
Protected information in accordance with Military CcRmnrssloa 

. . order No. 1, Scdim 6 (DMS). 
AS such, this iafomtation shsll mt be dissammatad by tbe Accrtsed, Detailed Military Defease 
Counsel, or Civilian Defense Couasel, to any individuals, o r g d d o ~  or otha eotitics, otha 
then the Accused and daigmted members of the defame team who are already bwnd by the 
pmvisiom of this Pmtdvc Ordcr, including c w m m d ,  paralegals, investigdors, translators, 
litigation support personnel, confidential oonsultants designated as manbus of the defense team, 
and &al staff. Requcsk for propossd dissunhtbn to do5aass exputs who am not 
designated members of the D c f e ~ e  Team shall be made to the Pnsiding Officer. 

each of the individuals to whom dissemination is made shaU be provided 8 copy of this 
Protdve Orda and will be advisd by h e  individual making the dhmwmWm 

. . thatheorshe 
shall not diss;e3ninate the materials fiulh~. Cop'1c11 of 111 mrtaiils ghm to c x p d ~  must be 
returnad to the gcwmmcs1t at tbe close of the cuse. 

lT IS FURTHER ORDERED that the infomatian owtaiwd in TAB A has betn provided 
solely Enr the purpose of dowing the Accused to prepare his dcfhse and that none of this 
i n f d o n  in TAB A provided by tbe g o v ~  to tbe defam shall be dissemiaated to the 
media, unless othedae approved in a h c e  with M i l i m  Commissioa hwtmction No. 4. 

IT' IS PURTHER ORDERED that any motioD or otha mattaa filed with the pancl that 
includes the names of the agents hhtified in TAB A shall be filed unda d and not 
dissemhtcd to the media, ualcsr, otherwise approved in rrworbnce with MCI No. 4. 
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;T IS FURTHER ORDERED that any motion or other matters filed with the panel that 
includc.2 the names of the agents identified in TAB A shall be filed under seal and not 
disseminated to the media, unless otherwise approved in accordance with MCI No. 4. 

FIN ALLY, lT IS ORDERED that nothing kr this order shall be read as lessening the ~ l e s  
pertaining to classified materials. which will be provided in a separate Protective Order. 

~ e & l  Advisor to the ~ p p o a n ~  Authority 
for Military Commissions 
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UNITED STATES OF AMERICA 
DEPARTMENT OF DEFENSE 

UNZTED STATES OF AMERICA 1 

v. 
1 
1 PROTECTIVE ORDER 
1 

ALI HAMZA AHMED S U L W  AL BAHLUL ) 
ak.a  Muhammad Anis Abdullah Khalidi 1 March 17,2004 
a.k.a Abu Malek 1 
a.k.a Abu Anas A1 Makki 1 

1 

The following order is issued to protect against unauthorized disclosure of evidence 
provided by the Office of the Chief Prosecutor to the Defense in the case of Ali Hamza Ahmed 
Suliman A1 Bahlul, a person subject to the President's Military Order of November 13,2001 on 
"Deteation, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism." 

Discovery materials provided to the defense may be divided into three categories: matters 
of public record, unclassified but sensitive materials, and classified materials. 

Classified materials are covered by a separate Protective Order, which will be followed 
by all parties. 

Unclassified but sensitive material that may constitute Protected I n f o d o n  in 
accordance with Military Commission Order No. 1, Section 60x5); will be marked "Law 
Enforcement Sensitive" or "FOUO" and are subject to the following rules: 

IT IS ORDERED that materials marked "Law Enforcement Sensitive" or b'FOUO" shall 
not be disseminated by the Accused, Detailed Defense Counsel, or Civilian Defcnst Counsel, to 
any individuals, organizations, or other entities, other than the Accused and designated members 
of the defense team who are already bound by the provisions of this Protective Order, including: 
co-counsel, paralegals, investigators, translators, titigation support personnel, qnfldential 
consultants designated as members of the defense team, and mxetarial staff. Requests for 
proposed dissemination to defense experts who are not designated members of the Defense Team 
shall be provided directly to the Presiding Officer for the Panel, or the Appointing Authority 
prior to the designation of the Presiding Officer, ex parte and under seal. No dissemination to 
such experts shall be made until approved by the Presiding Officer or the Appointing Authority. 
Each of the individuals to whom dissemination is made pursuant to the above provisions shall be 
provided a copy of this Protective Order and will be advised by the individual making the 
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dissemination that he or she shall not disseminate the materials further. Copies of all m a t d s  
given to experts must be nturned to the govemmcnt at the close of the case. In addition, the 
Detailed Defense Counsel for the Accused, Civilian Defense Counsel for the Accused, and any 
&fens investigator.may show, but not provide copies of, any such general discovery materials 
to witnesses or potential witnesses, if the individual making the dissemination determines that it 
is necessary to do so for the purpose of preparing the defense of the case; 

IT IS FURTHER ORDERED that all discovery materials are provided to the &fen= 
solely for the purpose of allowing the Accused to prep- his defense and that none of the 
discovery materials provided by the govenunent to the defense shall be disseminated to the 
media, unless othtrwise approved in accordana with Military Commission Instruction (MCI) 
No. 4; 

IT IS FURTHW ORDERED that any motion or other matters filed with the panel that 
includes discovery materials or r e f a  to the content of discovery materials which are either 
classified or sensitive, shall be filed under seal and not disseminated to the media, unless 
otherwise approved in e c c h c e  with MCI No. 4; 

IT IS PURTHER ORDERED that all classified or sensitive discovery materials given to 
the &fense or shared with any authorized person by the defense must and shall be reh,uned to the 
govenunent at the conclusion of the review and final decision by the President or, if designated, 
the Secretary of Defense, in each case. 

FINALLY, lT IS ORDERED that nothing in this Order shall be read as lessening the 
ruIes pertaining to classified materials, which are provided in a separate Protective Order. 

Lea Advisor, Appointing ~ M o r i t y  
By direction 
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APPOINTING AUTHORITY'S APPROVAL OF CHARGES 

~ € 0  2 3 2004 
FOR: Legal Advisor to the Appointing Authority 

SUBJECT: Approval of Charges, U.S. v. ALI HAMZA AHMAD SULAYMAN AL 
BAHLUL 

The charge is approved. 1 direct trial by Military Commission to be convened at a future 
date. 

2 Encls 
1. Charge 
2. Chief Prosecutor's Recommendation Deputy Appointing Authority 

Office of Military Commissions 
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UNITED STATES OF AMERICA 

v. 
) CHARGE: 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) CONSPIRACY 
&/a Ali Hamza Ahmed Suleiman a1 Bahlul 
&/a Abu h a s  a1 Makki 
alkla Abu has a1 Yemeni 
&a Mohammad Anas Abdullah Khalidi 

JURISDICTION 

1. Jurisdiction for this Military Commission is based on the President's 
determination of July 3,2003 that Ali Hamza Ahmad Suletyman al Bahlul (&a 
Ali Hamza Ahmed Suleiman a1 Bahlul, &a Abu Anas a1 Makki, a/k/a Abu Anas 
a1 Yemeni afkla Mohammad Anas AbduUah Khalidi, hereinafter "a1 Bahlul') is 
subject to his Military Order of November 13,2001. 

2. A1 Bahlul's charged conduct is triable by a military commission. 

GENERAL ALLEGATIONS 

3. A1 Qaida ("the Base"), was founded by Usama bin Laden and others around 1989 
for the purpose of opposing certain governments and officials with force and 
violence. 

4. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida 

5. A purpose or goal of a1 Qaida, as stated by Usama bin Laden and other al Qaida 
leaders, is to support violent attacks against property and nationals (both military 
and civilian) ofthe United States and othex countries to force the United States to 
withdraw its forces h m  the Arabian Peninsula and in retaliation for U.S. support 
of Israel. 

6. A1 Qaida operations and activities are directed by a shura (consultation) council 
composed of committees, including: political committee; military committee; 
security committee; finance committee; media committee; and teligioudegal 
committee. 
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7. Between 1989 and 2001, al Qaida established training camps, guest houses, and 
business operations in Afghanistan, Pakistan, the Sudan and other countries for 
the purpose of supporting violent attacks against property and nationals (both 
military and civilian) of the United States and other countries. 

8. In August of 1996, Usama bin Laden issued a public "Declaration of Jihad 
Against the Americans," in which he vowed that al Qaida would take violent 
actions against the United States unless American military forces withdrew from 
Saudi Arabia. 

9. In February of 1998, Usama bin Laden, Ayman a1 Zawahari and others endorsed a 
fatwa under the banner of the "International Islamic Front for Jihad on the Jews 
and Crusaders." In this fatwa it was declared that all Muslims able do to so 
"should kill Americans and their allies, both civilian and military." 

10. On or about May 29,1998, Usama bin Laden issued a statement entitled "The 
Nuclear Bomb of Islam," under the banner of the "International Islamic Front for 
Fighting Jews and Crusaders," in which he stated that "it is the duty of the 
Muslims to prepare as much force as possible to terrorize enemies of God." 

1 1. On August 7,1998, members or associates of a1 Qaida, known and unknown, 
assisted in the planning, prepvation and commission of the bombing of the 
United States Embassies in Kenya and Tanzania. 

12. On Octoba 12,2000, membes or associates of al Qaida, known and unknown, 
assisted in the planning, preparation, and commission of the bombing of the USS 
COLE in Yemen. 

13. On September 1 1,2001, members or associates of a1 Qaida, known and unknown, 
assisted in the planning, preparation, and commission of the attacks on the United 
States. 

CHARGE: CONSPIRACY 

14. In that Ali Hamza Ahrnad Sulayman A1 Bahlul (&a Ali Hamza Ahmed 
Suleiman a1 Bahlul, a/Wa Abu Anas al MakLi, &a Abu Anas a1 Yemeni, aWa 
Mohammad Anas Abdullah Khalidi, hereinafter "a1 Bahlul"), did, in Afghanistan, 
Pakistan, Yemen and other countries, from on or about February 1999 to on or 
about December 2001, willfully and knowingly join an enterprise of persons who 
shared a wrnmon criminal purpose and conspire and agree with Usama bin Laden 
(a/k/a Abu Abdullah), Saif al Adel, Dr. Ayman al Zawahari (&a "the Doctor*'), 
Muhammad Atef (&a Abu Hafi a1 Masri), Salem Ahmed Salem Hamdan (aflda 
Saqr a1 Jadawi) and other members and associates of the a1 Qaida organization, 
known and unknown, to commit the following offenses triable by military 
commission: attacking civilians; attacking civilian objects; murder by an 
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unprivileged belligerent; destruction of property by an unprivileged belligerent; 
and terrorism, said conduct being in the context of and associated with armed 
conflict. 

15. In htherance of this enterprise and conspiracy, a1 Bahlul and other members or 
associates of al Qaida committed the following overt acts: 

a. In 1999, with knowledge of Usarna bin Laden's 1996 "Declarafion of 
Jihad Against the Americans " and the 1998 fatwa endorsed by bin Laden 
calling for the "killing of Americans and their allies, both military and 
civilian," a1 Bahlul voluntarily traveled from Yemen to Afghanistan (via 
Pakistan) with the intent and purpose of joining and supporting Usama bin 
Laden in his expressed cause. 

b. In 1999, upon arriving in Afghanistan, al Bahlul met Saif a1 Adel, the head 
of the al Qaida Security Committee. 

c. Saif al Adel arranged for a1 Bahlul to stay at an a1 Qaida guesthouse near 
the Qandahar airport in Afghanistan. 

d. Based upon arrangements made by Saif al Adel, a1 Bahlul participated in 
military training for two months at the a] Qaida-sponsored Aynak camp in 
Afghanistan. 

e. After completing his training at Aynak ciunp, a1 Bahlul met with and 
pledged bayat to Usarna bin Laden. By pledging b4yaf, al Bahlul affirmed 
his willingness to @rm any act requested by bin Laden and to protect 
bin Laden b r n  all h m .  

f. In late 1999, after completing his training at Aynak camp, a1 Bahlul lived 
at an a1 Qaida-sponsored guesthouse in Qandahar and performed duties in 
support of a1 Qaida. 

g. From late 1999 through December 2001, al Bahlul was personally 
assigned by Usama bin Laden to work in the a1 Qaida media office. In this 
capacity, a1 Bahlul created several instructional and motivational 
recruiting video tapes on behalf of al Qaida. 

h. Usama bin Laden personally tasked a1 Bahlul to create a video glorifying, 
among other things, the attack on the USS COLE. A1 Bahlul created this 
"USS COLE" video to recruit, motivate and "awaken the Islamic Umma 
to revolt against America" and inspire al Qaida members and others to 
continue violent attacks against property and nationals (both military and 
civilian) of the United States and other countries. 
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i. Aft- being placed on alert by Usama bin Laden in the weeks just before 
the attacks of September 1 1,2001, a1 Bahlul assisted Usama bin Laden 
and other a1 Qaida members in mobilizing and moving from Qandahar. 

j. On September 1 1, 2001, Usama bin Laden tasked al Bahlul to set up a 
satellite connection so that bin Laden and other a1 Qaida members could 
see news reports. Despite his efforts, al Bahlul was unable to obtain a 
satellite connection because of mountainous t d n .  

k In the weeks immediately following the attacks of September 1 1,2001, 
Usama bin Laden tasked al Bahlul to obtain media reports concerning the 
September 1 1' attacks and to gather data concerning the economic 
damage caused by these attacks. 

1. Both prior to and after the attacks of September 1 1,2001, a1 Bahlul served 
as a bodyguard and provided protection for Usama bin Laden. 

m. From late 2000 until November 2001, a1 Bahlul routinely traveled in a 
caravan of vehicles with Usama bin Laden. While traveling, a1 Bahlul was 
armed and wore an explosives -laden belt so that he could provide Usama 
bin Laden with physical security and protection. 
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PO 101 - a1 Bahlul Calandar - hosecution Page 1 o f  2 

Hodges, Keith 

From: Hodges, ~eith- 

Sent: Monday, December 05,2005 5:26 PM 

To: 

OMC (L); keith.hodge 

Subject: RE: PO 101 - al Bahlul Calandar - Prosecution 

Thank you. 

We look forward to hearing from the defense on their calendar. 

Keith Hodges 
Assistant to the Presiding Officers 

From: 

Subject. PO 101 - al Bahlul Calandar - Proseartion 

Sir- . 

This is in response to your inquiry as to calandar commitments of rosecution team members contained in PO 
101, paragraph 7b, between now and 1 August 2006. Lt c o l d  LCDR = MAJ 
all are available at your call. None have any firm commitments scheduled after 3 JAN 2006. LT 
wife, however, are expecting their second child to debut in the days surrounding 24 JUN 2006. This is the only 
event which the prosecution asks that you take into consideration when we discus the litigation schedule on the 
record 10 JAN 2006. While prosecution team members undoubtedly will be taking leave during this period, it will 
be scheduled around the al Bahlul litigation schedule. 

VIR 

Lt C o l  USAFR 
  rose cut or, Office of Military Commissions, 
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Page 1 of 3 

Hodges, Keith 

Fmm: Hodges, ~ e i t h  - 
Sent: Tuesday, November 22,2005 6:13 PM 

Subject: Representation and Docketing Concerns - US v. Al Bahlul 

Your attention is invited to the below email from the Presiding Officer. 

This email will be placed on the filings inventory as PO 102 A. 

BY DIREC'TION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
Military Commission 

Mr. Hodges, 

Please send this email to MAJ Fleener, all counsel In the case of US v. Al Bahlul, and the Chief Prosecution 
CounseVChief Defense Counsel. 

Please place your forwarding email (containing this one) on the filings inventory as part of the PO 102 filings 
sequence. 

COL Brownback 

MAJ Fleener, 

In conneetion with your detail "as Military Counsel for all matters relating to the Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman al Bahlul", I need some 
reassurances, information, and actions from you, so that I can make sure that the case is docketed 
in a proper manner. Please respond to this email as soon as you receive it; copying all of the 
parties to whom it is addressed. 

1. What bars are you a member of? 
RE 113 (a1 Bahlul) 

Page 1 of 3 

Page 149 



Page 2 of 3 

2. When do you intend to see your client? I ask this question because it is my understanding 
that you did not see him on 15,16, or 17 November 2005, notwithstanding that you were in 
Guantanamo and you had an OMC-provided translator with you. 

3. Do you believe that there is any reason which prevents you &om seeing your client? If there 
is a problem with gaining access based on your expressed belief that you do not represent Mr. Al 
Bahlul, please let me know. I am sure that the JTF will allow you access when your status as 
detailed defense counsel is made clear to them. 

4. Insohr as actions are concerned, your status as detailed defense counsel, regardless of your 
beliefs concerning representation, means that you must perform certain duties within and for 
these proceedings. These duties include, but are certainly not limited to: 

a Communicating with the Presiding Officer, the Assistant to the Presiding Officer, the 
Chief Defense Counsel, and the government on matters which do not constitute representation. 

b. Advising the PO, APO, CDC, and the government when responding or communicating 
would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you to 

represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are going to represent 

him. 
f. Any and all other duties of a detailed defense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and CDC 
aware of that fact. You may not wait until the due date to state that you can not respond to the 
requirement or answer the correspondence. This includes, for instance, PO 101 which has certain 
due dates laid out in it. 

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine your ability ethically to represent Mr. Al Bahlul, if and when he states that he does not 
want you to represent him. I do not believe that you can make a decision on that matter until you 
see him, so I believe that you must make seeing him your first priority. You, obviously, believe 
that he will decline your services, but I do not think that you can make such a judgment without 
talking to him face to face. Times change and people change their decisions; for instance, 
according to the motion fded on behalf of Mr. Al Bahlul and others, he appears to want 
representation in Federal District Court on the issue of habeas corpus at  least. 

7. While you are making the arrangements to see Mr. Al Bahlul, you should also be gathering 
information and seeking advice or an opinion on the potential ethical dilemma. This can not wait. 
If you want me to send a letter to your bar(s), The Judge Advocate General of the United States 
Army, or the General Counsel of the Department of Defense explaining the situation or verifying 
your own letters to them, I will do so. If not, when do you intend to write these entities? 

8. I draw your attention to the provisions of Military Commission Instruction #4 (16 Sep 05), 
specifically paragraphs 3B(ll) and 3D. 

Peter E. Brownback I11 
RE 113 (a1 Bahlul) 

Page 2 of 3 

Page 150 



Page 3 of 3 

COL, JA 
Presiding Officer 
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Hodges, Keith 

From: Hodges. Keith 

Sent: Tuesday, November 22,2005 6:17 PM 

Subject: MI: Representation Concerns - US v. Al Bahlul - PO 102 B 

Your attention is invited to the below email from the Presiding Officer. 

This email will be placed on the filings inventory as PO 102 B. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Pete Brownback 
22,2005 5:02 PM 

Subject: Representation Concerns - US v. Al Bahlul 

Mr. Hodges, 

Please send this email to the Chief Defense Counsel and MAJ Fleener. 

Please place your forwarding email (containing this one) on the filings inventory as part of the PO 102 filings 
sequence. 

COL Brownback 

COL Sullivan 

1. In addition to our telephone eonversation of 16 November with myself and MAJ Fleener in 
Guantanamo and you in Washington, I have provided you a copy of PO 101. I also cc'd you on a 
letter I sent to MAJ Fleener today. 

2. It is obvious that I have concerns about insuring that Mr. A1 Bahlul is provided 
representation in accordance with Commission Law. It is also obvious that I am concerned about 
MAJ Fleener's "legal-ability" to provide that representation. I am not in an wa commentin AE 1714 (a1 ~ d h ~ u f j  
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upon his professional abilities or capabilities; instead, I am concerned that be may feel tbat his 
ethical responsibilities outweigb his duties under Commission Law and your detailing 
memorandum of 3 November 2005. 

3. I do not claim to know the reaction of MAJ Fleener's state bar@) to his perceived ethical 
dilemma. Nor do I know what The Judge Advocate General of the United States Army or the 
General Counsel of the Department of Defense will say about his ethical dilemma. However, I do 
need to know what actions MAS FIeener and you are going to take concerning representation of 
Mr. Al Bablnl. I realize that there may be a delay of some sort in making a decision, but the delay 
can not be unnecessarily prolonged. 

4. Commission Law puts certain responsibilities upon all parties in the commission process, 
including you, MAJ Fleener, and myselt It is not my responsibility to represent or provide a 
judge advocate to represent Mr. A1 Bahlul. However, it is my responsibility to bring his case to 
trial in an expeditious manner. Currently, the issue of representation is the major problem I face 
in docketing the case. Whatever resolution MAJ Fleener reaches, I must know it as soon as 
possible. 

5. I am not MAJ Fleener's supervisor; I am, however, the one appointed to the commission 
established to try a person whom be bas been detailed to represent. As such, my concerns are 
focused upon trying Mr. A1 Bahlul, whereas, until this issue is resolved, you and MAJ Fleener may 
have a different focns. Be that as it may, none of us will be able to reach a resolution until the 
initial question is answered: Does Mr. Al Bahlul want to have MAJ Fleener represent him? 

6. I was surprised when informed that while MAJ Fleener was in Guantanamo with an OMC- 
provided translator, he did not see his client. If there is something in the JTF procedures which 
kept him from seeing his client, I need to know so that I can take whatever measures that are 
available to me to insure it does not happen again. 

7. Not only have I read all of the paperwork contained in PO 102, I also participated in the 
discussion on the record with Mr. Al BablnL However, that was in late August of 2004 - as 
recently as 27 October 2005, certain attorneys have stated in court filings that Mr. A1 Bahlul did 
want representation - at least in a habeas corpus proceeding. At this point in time, no one knows 
what Mr. A1 Bahlul wants in connection with MAJ Fieener. The only way in which we are going 
to know anything is for MAJ Fleener to meet with his client. 

8. Please advise soonest whether you believe anything I have raised above is somehow inconsistent 
with how you see our individual and collective responsibilities. 

COL Brownback 
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Hodges, Keith 

From: Hodges, ~eith- 

Sent: Monday, November 28,2005 10:48 AM 

Subject: PO 102 C - RE: Representation and Docketing Concerns - US v. Al Bahlul 

MAJ Fleener: 

1. Thank you for the reply - and numbering the paragraphs. 

ALL: This email and the two below emails will be placed on the filings inventory as PO 102 C 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

F m :  fleener, Tom, MA1 DoD GC-1 

Subject: RE: Representation and Docketing Concerns - US v. Al Bahlul 

Colonel Brownback and others, 

Ill number my responses to correspond to your questions/statements/concerns in the earlier email. 

1) Iowa and Wyoming. 

2) 1 consider when I intend to see Mr. al Bahul, or whether I intend to see Mr. a1 Bahul to be priviliged. Please 
understand though, the translator who was with us at Gitmo belonged to a different defense team. I also believe 
that the prisoner she was there to support has a conflict with Mr. al Bahul. 

3) 1 am not aware of any logistical reasons why I would be unable to see Mr. al Bahul. I dont think JTF allows 
them to use the phone, so that makes it extremely difficult to speak with folks. If there was some way we could be 
able to speak with the prisoners by phone that would really save alot of time. 
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4) Concur. 

5) Concur. 

6) 1 am in the process now of determining my ethical duties. 

7) This is taking some time, but I am working on it. Thank you for the offer of writing a letter. Im not sure if I 
need one, but will keep you informed. 

8) Concur. 

Major Tom Fleener 

----Original Message----- 
From: Hodges, ~erth - 
Sent: Tuesdav. November 22.2005 18:13 

Your attention is invited to the below email from the Presiding Ofticer. 

This email will be placed on the filings inventory as PO 102 A. 

- 
BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Pete Brownbad 

Subject: Representation and Docketing Concerns - US v, Al Bahlul 

Mr. Hodges, 

Please send this email to MAI Fleener, all counsel in the case of US v. Al Bahlul, and the Chief 
Prosecution CounseUChief Defense Counsel. 

Please place your forwarding email (containing this one) on the filings inventory as part of the PO 102 
filings sequence. 

COL Brownback 
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MAJ Fleener, 

In connection with your detail "as Military Counsel for all matters relating to the Military 
Commission proceedings involving Ali H a m a  Ahmad Sulaymanal Bahlult', I need some 
reassurances, information, and actions from you, so that I can make sure that the case is 
docketed in a proper manner. Please respond to this email as soon as you receive it; copying 
all of the parties to whom it is addressed. 

1. What bars are you a member of? 

2. When do you intend to see your client? I ask this question because it is my 
understanding that you did not see him on 15,16, o r  17 November 2005, notwithstanding 
that you were in Guantanamo and you had an OMC-provided translator with you. 

3. Do you believe that there is any reason which prevents you from seeing your client? If 
there is a problem with gaining access based on your expressed belief that you do not 
represent Mr. Al Bahlul, please let me know. I am sure that the JTF will allow you access 
when your status as detailed defense counsel is made clear to them. 

4. Insofar as actions are concerned, your status as detailed defense counsel, regardless of 
your beliefs concerning representation, means that you must perform certain duties within 
and for these proceedings. These duties include, but are  certainly not limited to: 

a. Communicating with the Presiding Officer, the Assistant to the Presiding Officer, 
the Chief Defense Counsel, and the government on matters which do not constitute 
representation. 

b. Advising the PO, APO, CDC, and the government when responding o r  
communicating would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you 

to represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are going to 

represent him. 
f. Any and all other d u b  of a detailed defense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and 
CDC aware of that fact. You may not wait until the due date to state that you can not 
respond to the requirement o r  answer the correspondence. This includes, for instance, PO 
101 which has certain due dates laid out in it. 

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine your ability ethically to represent Mr. A1 Bahhl, if and when he states that he 
does not want you to represent him. I do not believe that you can make a decision on that 
matter until you see him, so I believe that you must make seeing him your first priority. 
You, obvioosly, believe that he will decline your services, but I do not think that you can 
make such a judgment without talking to him face to face. Times change and people change 
their decisions; for instance, according to the motion filed on behalf of Mr. A1 Bahlul and 
others, he appears to want representation in Federal District Court on the issue of habeas 
corpus a t  least. 
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7. While you are making the arrangements to see Mr. Al Bahlul, you should also be 
gathering information and seeking advice or an opinion on the potential ethical dilemma. 
This can not wait. If you want me to send a letter to your bar(s), The Judge Advocate 
General of the United States Army, or the General Counsel of the Department of Defense 
explaining the situation or verifying your own letters to them, I will do so. If not, when do 
you intend to write these entities? 

8. I draw your attention to the provisions of Military Commission Instruction #4 (16 Sep 
05), specifically paragraphs 3B(11) and 3D. 

Peter E. Brownback III 
COL, JA 
Presiding Officer 
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Message Page 1 of 2 

Hodges, Keith 

Sent: Thursday, December 01,2005 11 :25 AM 

To: 'Hodges, Keith' 

Subject: RE: US v. al Bahlul - Representation 

14 September 2005 

-----Original Message----- 
From: Hodges, Wth  - 
Sent Thursday, December 01, ZOOS 11:22 
TO: Sullivan,   wight, COL, DOD OGC 
Subject: RE: US v. a1 Bahlul - Representation 

Thank you, COL Sullivan. 

Would you please advise the date that Mr. al Bahlul provided you this information. 

Thank you. 

Keith Hodges 

From: Sullivan, Dwight, COL, DoD OGC 
Sent  Thursdav. December 01,2005 11:14 AM 
To: 'Hodges, ~'4th' 
Subject: RE: US v. al Bahlul - Representation 

When I met with Mr. a1 Bahlul, he said the following and specifically authorired the transmission of this 
information to others: 

He said he would not accept Major fleener as his lawyer. He also specifically directed 
that Major Fleener not visit him in the camps. 

Mr. al Bahlul also made other statements concerning potential representation, but he did not clearly 
authorize disclosure of those statements to others. 

Semper Fi, 
Dwight 

-----0rlginal Message----- 
From: Hodges, Keith - 
Sent  Thursday, December 01,2005 10:48 
TO: Sullivan, Dwight, COL, DOD OGC 
Subjece: US v. al Bahlul - Representation 

COL Sullivan, 

Would you mind. please, sending me a reply email concerning what Mr. al Bahlul told you with 
respect to his desires as to counsel. I believe you told me that Mr. al Bahlul authorized you to make 
this matter public. 

RE 1 16 (a\ Bahlul) 
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Message 

Thank you. 

Keith Hodges 
Assistant to the Presiding Officers 

Page 2 of 2 
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US v. a1 Bahlul - Draft Request for Opinion to Army TJAG-SOCO 

Hodges, Keith 

Page 1 of 1 

From: 

Sent: Thursday, December 01,2005 1:40 PM 

To: 

Subject: US v. al Bahlul - Draft Request for Opinion to Army TJAG-SOCO 

Attachments: SOCO - Request for opinion Dec 1 05.doc; PO 102 D - al Bahlul - CDC email about al Bahlul's 
desires on counsel - 1 Dec 05.pdf 

Your attention is invited to the draft request for an opinion. 

Any counsel, or Chief Prosecutor or Defense Counsel, that has any suggestions or comments must provide them 
NLT 1200, Tuesday. 6 December 2005. 

Counsel have all the references mentioned in the draft with the possible exception of reference lg. That 
document. which is also PO 102 D, is also attached. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Offiien 
Military Commission 

m 
*cSOCO - Reauest for o~inion Dec 1 05.dou> <<PO 102 D - al Bahlul - CDC email about a1 Bahlul's desires on 
counsel - 1 ~ e c  05,pde; 
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Message Page 1 of 2 

Hodges, Keith 

From: Hodges, Keith - 
Sent: Thursday. December 01,2005 6:21 PM 

To: 

Subject: Decision by PO Regarding US v. al Bahlul - Draft Request for Opinion to Army TJAG-SOCO 

1. The Presiding Officer offered counsel and others an opportunity to comment on the request for an opinion 
attached to the originating email below. Comments were not required, but would be considered if presented by a 
certain date. The issues that the opinion addresses have been known for some time, and are the subject of the 
filings in the PO 102 series. The draft opinion raises no new issues that the addressees have not had time to 
consider for at least a month. 

2. Those who wish to offer comments by the deadline established may do so, and comments received before the 
deadline will be considered. It is important to note that the attachment to the originating email below is only a 
request for an opinion of another entity, and not a draft of a ruling by the Presiding Officer. 

3. Furthermore, the detailed defense counsel shall immediately contact the Military Judge detailed to the case at 
Fort Sill by email explaining that he (MAJ Fleener) is detailed to a Military Commission case that has been 
referred for over a year, and that the Presiding Officer will conduct a session of that case during the week of 9 Jan 
06 at Guantanarno Bay, Cuba. Because there is the danger that there could be conflicts between the docket of 
the Military Judge and the Presiding Officer, MAJ Fleener will CC the Presiding Officer and the Assistant with the 
email directed by this paragraph. The email will be sent within 24 hours of receipt of this email. 

4. Additionally, any other Military Judge detailed to a case b which MAJ Fleener is detailed shall be sent the 
same email as addressed in paragraph 3 above, and the Presiding Officer and Assistant shall be CC'd on that 
ernail. 

5. MAJ Fleener shall also advise the Presiding Officer of any other scheduled activities no later than 1700 hours, 
2 December 2005. 

BY ORDER OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: fleener, Tom, MA3 DoD GC- 
Sent: Thursday, December 01.2005 4:57 PM 
To: 'Hodges, Keith'; Davis, ~ o r r i  
Sullivan, Dwight, COL, Do0 OGC; 

Please note. 
RE 11 8 (a1 Bahlul) 
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Message Page 2 of 2 

I have a court-martial at Ft. Sill next week. I just receive the casefilelROT today. I requested a continuance, but 
the trial judge denied it Consequently, I must devote the next few days to that case in an attempt to be 
somewhat prepared. 

I request an additional week to answer the questions regarding scheduling and stuff. I know you wanted 
something on 6 Dec, but I will be in Oklahoma. 

Tom Fleener 

----Original Message--- 
From: Hodges, Keith - 
Sent: Thursday. December 01.2005 13:40 

Subject: US v. al Bahlul - Draft Request for Oplnion to Army TJAG-SOCO 

Your attention is invited to the draft request for an opinlon. 

Any counsel, or Chief Prosecutor w Defense Counsel, that has any suggestions or comments must 
provide them NLT 1200, Tuesday, 6 December 2005. 

Counsel have all the references mentioned in the draft with the possible exception of reference lg. That 
document, which is also PO 102 D, is also attached. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding O&ers 
Military Commission m 
CCSOCO - Request for opinion Dec 1 05.dow> <<PO 102 D - al Bahlul - CDC email about al Bahlul's 
desires on counsel - 1 D& 05.pdfi> 
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Hodges, Keith 

From: Hodges, ~eith- 

Sent: Tuesday, December 06,2005 2:20 PM 

To: Hodges, Keith; Pete ~rownback;- 

Cc: OMC-P Mr. Swann 

- 

Subject: RE: Request for Opinion - Military Commission Proceedings in the case of US v. Al Bahlul 

My apologies, PO 102 G is the correct filings designation. 

Keith Hodges 

From: Hodges, Keith - 
This email and all attachments have been added to the filings inventory in US v. al Bahlul as PO 103 G. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Anached is my request for an opinion in the case of US v. Al Bahlul. Also attached are the six enclosures to the 
opinion. As I noted in the request, the initial (restart) session in Al Bahlul is scheduled for 10 January 2006. 

LTC - 
If you need any further information, please feel free to contact me or Mr. Keith Hodges, the Assistant to the 
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Presiding Officers at If your office believes that I, rather than you, need to send this 
request to anyone else, please so advise. 

~ r .  r .  Harvey, 

Request that you determine who in OMC should forward, or not forward, this request to OGC. 

COL Brownback 
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Memorandum For. The Judge Advocate General, US Army, 6 December 2005 
ATTN: Standards of Conduct Office (Professional Responsibility Branch) 

Subject: Request for Opinion - Military Commission Proceedings in the case of 
United States v. A1 Bahlul 

1. References: 

a. President's Military Order of 13 November 2001, available at 
http://www.whitehouse.~ov/news/releases/2001/11/20011113-27.html 

b. Military Commission Order # 1,31 August 2005, available at 
http://www.defenselink.miVnews/Sep2005/d20050902order.~df 

c. Military Commission Instruction # 4, 16 September 2005, available at 
http://www.defenselink.miVnews/Oct2005/d2005 1003MCI4.odf 

d. Transcript, Proceedings of a Military Commission, US v. Al Bahlul, 26 August 
2005 (Pages 10-25 of Enclosure 1) 

e. Office of the Chief Defense Counsel, Detailing Letter Regarding Military 
Commission Proceedings of Ali Hamza Ahmad Sulayman a1 Bahlul, 4 November 2005. 
Enclosure 2. 

f. Email, MAJ Fleener to Presiding Officer, 28 November 2005. Enclosure 3. 
g. Email, COL Sullivan to Presiding Officer, 1 December 2005. Enclosure 4. 
h. PO 102, Al Bahlul, Documents concerning the legal position of the parties on 

Pro Se Matters generated when Mr. al Bahlul was represented by LCDR Sundel and MAJ 
Bridges. Enclosure 1. 

i. PO 102 A - C, A1 Bahlul, Representation Matters. Enclosure 5. 
j. Prosecution Counsel, Memorandum, Subject: Defense Representation in A1 

Bahlul, 5 December 2005. Enclosure 6. 

2. The President ordered that certain persons be tried by military commissions 
(Reference la). The Secretary of Defense implemented this order (Reference I b) and 
delegated to others within DoD the authority to make further rules and regulations as 
necessary. Pursuant to this delegation, the General Counsel set forth certain rules for 
defense counsel (Reference lc). 

3. The case of US v. A1 Bahlul was referred to a military commission for trial on 28 June 
2004. On the record during proceedings in August 2004, Mr. A1 Bahlul stated that he did 
not want his (then-) detailed counsel to represent him, preferring to either have a Yemeni 
lawyer or represent himself (Reference Id). Due, in large part, to a Federal District Court 
ruling in another case, Mr. Al Bahlul's case was stayed on 10 December 2004 by the 
Appointing Authority. 

4. The stay in Mr. Al Bahlul's case was lifted on 4 November 2005. MAJ Thomas A. 
Fleener, US Army JAGC, was detailed to represent Mr. A1 Bahlul on 3 November 2005 
(Reference le). MAJ Fleener is a member of the bars of Iowa and Wyoming (Reference 
1 f). On 14 September 2005, the Chief Defense Counsel (COL Dwight Sullivan) spoke 
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with Mr. A1 Bahlul, and Mr. A1 Bahlul told the Chief Defense Counsel that he would not 
accept Major Fleener as his lawyer. Mr a1 Bahlul also specifically directed that Major 
Fleener not visit him in the camps. (Reference lg) 

5. Due to the lapse in time between the August 2004 arraignment, the change in detailed 
defense counsel, the change in Reference 1 b, the excusal of all former members except 
the Presiding Officer, and the detail of a new defense counsel, I have determined that the 
case must be completely restarted. In order to give the defense counsel sufficient time to 
prepare, I will not hold the initial (restart) session in this case until 10 January 2006. 

6. Request you provide me The Judge Advocate General's opinion concerning the ability 
of an h y  Judge Advocate to refuse to represent a person who expressly states that he 
does not want to be represented by that judge advocate or by ahy judge advocate in the 
following circumstances: 

a. The judge advocate has been properly detailed to the case. 

b. Secretarial instructions require that detailed counsel represent the person, 
regardless of the person's wishes concerning representation (see paragraph 3D, reference 
lc). 

7. Under the circumstances stated in paragraph 6 above, request you provide me The 
Judge Advocate General's opinion concerning the authority of an A m y  Judge Advocate 
serving as a Presiding Officer of a Military Commission to order an Army Judge 
Advocate to represent the client. In this instance, "represent" includes at least filing and 
answering motions, examining and cross-examining witnesses, and making argument. 

8. Please note the session date of 10 January 2006. All parties to this case need an 
answer to this question as soon as possible. 

9. On 1 December 2005, the Assistant to the Presiding Officer forwarded the final draft 
of this request to counsel for both sides and to the Chief Defense CounseVChief 
Prosecution for comments. The deadline for the comments was 1200 hours, Tuesday, 6 
December 2005. The only comments received were made by the Prosecution Counsel 
and they are enclosed at Enclosure 6. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 

6 Encls: 
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DEPARTMENT OF DEFENSE 
OFFlCE OF MILITARY COMMISSIONS 

1931 JEFFERSON DAVlS HIGHWAY. SUITE 103 
ARLlNGTON, VlRGlNl A 22202 

20 April 2004 

MEMORANDUM FOR CHIEF DEFENSE COUNSEL 

SUBJECT: Request to Withdraw as Detailed Defense Counsel. United Stares v. a1 Bahlul 

1. Undersigned counsel. detailed by you on 3 February 2004. to represent Ali Hamza Ahmed 
Sulaynan a1 Bahlul in proceedings before a militav commission. met with Mr. a1 Bahlul on 
several occasions during the week of 12-1 6 April 2004. in the detention facility at Guantanamo 
Bay, Cuba. A1 the last of those meeting Mr. al Bahlul informed us that he did not desire the 
services of either ourselves or any other counsel, military or civilian. Rather, Mr. a1 Bahlul 
wishes to represent himself in any military commission proceedings. 

2. Consequently, pursuant to the authority granted you in Seaion 4C of Military Commission 
Order No. 1. dated March 21.2002. we respectfully request permission to withdnw 8s Mr. a1 
Bahlul's detailed defense counsel. 

3. To assist you in acting on this request, we note that international law recognizes the right of 
self-representation before criminal tniunals,' as do the Rules for Courts-Martial? The rules 
governing the military commissions, however, do not appear to have provided a mechanism for 
such? 

4. Thank you for your consideration of this request. 

0' 118 LA 
ajor Mark A. Bridges, USA 

Defarse Counsd 
Office of Military C d s s i w  

~dk, JAW, USN 
Defense Counsel 

I krick 21(4Xd). SWUU of drc Imcmatioual C h i d  T n i  fm the Forma Yugodavkq &ick M(4)(d), Statute 
of the htamtiod Criminrl Tshnd ik Rarasdr ' Rute for Cam&-Mulid SlX(c). 
'See section 4CX4). Milituy Commissicm Orda Na 1; Section 3B(11), Mitay C d o n  hmmmiao No. 4. 
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DEPARTMENT OF DEFENSE 
OFFiCE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGOh 
WASHINGTION. DC 20301-1m 

26 April 2004 

MEMORANDUM FOR MAJOR MARK BRIDGES AND LCDR PHlLlP SUNDEL 

SUBJECT: Request to Withdraw as Detailed Defense Counsel, United Szares v. a1 Bahlul 

1. 1 have reviewed your memorandum dated 20 April 2004 in which you informed me of your 
client's desire lo represent himself in any military commission proceedings. In the same 
memorandum you requested permission to withdraw as Mr. a1 Bahlul's detailed defense counsel. 
In my opinion, 1 do not have the authority to decide whether Mr. al Bahlul can represent himself 
in military commission proceedings. 1 see that as a question for the Appointing Authority and/or 
for a military commission. As a result, 1 will not decide that issue. 

2. While 1 lack the authority to decide whether Mr. a1 Bahlul can represent himself before 
military commissions, as Chief Defense Counsel. 1 do have the authority pursuant to Military 
Commission Order (MCO) No. 1 and Military Commission Instruction (MCI) No. 4 to make a 
decision on your request to withdraw as Mr. a1 Bahlul's defense counsel. Your request to 
withdraw is denied. 

3. The procedures for military commissions as currently drafted envision a central role for 
Detailed Defense Counsel. Accordingly, several provisions of MCO No. 1 and MCI No. 4 
convince me that it would be inappropriate to approve your request to withdraw as Detailed 
Defense Counsel. These provisions include: paragraph 4C(4) of MCO No. I which states that 
"the Accused must be represented at all relevant times by Detailed Defense Counsel;" paragraph 
5D of MCO No. I which states that at least one Detailed Defknse Counsel shall be made 
available to the Accused sufficiently in advance of trial to prepare a defense and unlil any 
jindings and sentence becomefimI in accordance with Section 6(H)(2)" (emphasis added); 
paragraph 6B(3) of MCO No. 1 which allows an Accused to be excluded from commission 
proceedings but provides that Detailed Defense Counsel can never be excluded; and paragraph 
6B(5)(b) of MCO No. 1 which sets out procedures for handling Protected Information during 
commission proceedings and provides that such information can never be admitted into evidence 
if not presented to Detailed Defense Counsel. 

4. Paragraph 3C(2) of MCl No. 4 speaks directly to the point of whether or not Detailed Defense 
Counsel can be relieved of the responsibility of representing an Accused before a Military 
Commission. This paragraph provides that '"Detailed Def- Counsel shall represent the 
Accused before military commissions" and that counsel "shall so serve notwithstanding any 
intention q r e s s e d  by the Accused to represent himel/; (Emphasis added)." 
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5. You are to continue to represent Mr. a1 Bahlul consisrent with my letter (dated 3 February 
2004) detailing you to represen1 him. in the event, your client decides to exercise other options 
with respect 10 representation by Detailed Defense Counsel, please notify me so that 1 can 
consider his request. 1 am copying the Appointing Authority and the Legal Advisor to the 
Appointing Authority on this memorandum and 1 invite you to appeal to the Appointing 
Authority if you disagree with my decisions on these maners. 

WILL A. G U N ,  Colonel, USAF 
Chief Defense Counsel 

a: 
Appointing Authority 
Legal Advisor to the Appointing Authority 
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DEPARTMENT OF DEFENSE 
OFFICE OF MILITARY COMlVZISSIONS 

1931 JEFFERSON DAVIS HIGHWAY, SUITE 103 
ARLINGTON, VIRGINIA 22202 

1 1 May 2004 

MEMORANDUM FOR SECRETARY OF DEFENSE; GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE; AND APPOINTING AUTHORITY 

SUBJECT: Request for Modification of Military Commission Rules to Recognize the Right of 
Self-Representation, United States v. a1 Bahlul 

1. Lieutenant Commander Philip Sundel, JAGC, USN, and Major Mark Bridges, USA, were 
detailed by the Chief Defense Counsel, Office of Military Commissions on 3 Febtviuy 2004, to 
represent Ali Hamza Ahmed Sulayman al Bahlul in proceedings before a military commission. 
Detailed counsel met with Mr. a1 Bahlul on several occasions during the week of 12-1 6 April 
2004, in the detention facility at Guantanamo Bay, Cuba. At the last of those meetings Mr. a1 
Bahlul informed us that he did not desire the services of either ourselves or any other counsel, 
military or civilian. Rather, Mr. a1 Bahlul wishes to represent himself in any military 
commission proceedings. 

2. On 20 April 2004, detailed counsel requested permission of the Chief Defense Counsel to 
withdraw as Mr. al Bahlul's detailed counsel (enclosure 1). On 26 April 2004, based on his view 
that the rules governing military commissions precluded self-representation, the Chief Defense 
Counsel denied our request (enclosure 2). 

3. Pursuant to section 4(b) of the President's Military Order of November 13,2001, section 7(A) 
of Military Commission Order Number 1, dated March 2 1,2002, and paragraph 6.3 of 
Department of Defense Directive 5105.70 of February 10,2004, respectively, each of you has 
the authority to modify or supplement the rules governing military commissions as necessary to 
facilitate the conduct of proceedings by military commissions. 

4. Given the view of the Chief Defense Counsel regarding the restrictive nature of the rules 
governing military commissions, we respectfully request that each of you exercise his authority 
to modify or supplement those rules so as to allow withdrawal by detailed defense counsel and 
recognize the right of persons to represent themselves before military commissions. 

5. In acting on this request, we ask that you consider the fact that international law recognizes 
the right of self-representation before criminal tribunals,' as do the Rules for Courts-Martial! 
Further, while the rules governing military commissions presently do not appear to have 
provided a mechanism for such, we invite you to consider the significant difficulties that will 
arise if counsel are required to represent accused who wish to represent themselves. 

' Article 21(4)(d), Statute of the International Criminal Tribunal for the Former Yugoslavia; Article 20(4Xd), 
Statute of  the International Criminal Tribunal for Rwanda. 

Rule for Courts-Martial 506(c). 
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Request for Modification of Military Commission Rules to Recognize the Right of Self- 
Representation, United States v. a1 Bahlul 

6. As this matter involves ongoing litigation, we anticipate pursuing other avenues of redress if 
this request is not acted on by 11 June 2004. Thank you for your consideration of this request. 

Very respectfully, 

Philip Sundel 
LCDR, JAGC, USN 
Defense Counsel 
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DEPAKFMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTION, DC -1-1#K) 

May 25,2004 

MEMORANDUM FOR Mr. John D. kiltenburg, Jr., Appointing Authority for Military 
Commissions 

SUBJECT: Response to Accused's request to modify the Military Commission Rules to 
recopkc the right of self-representation 

The Accused, Ali Hamza Ahmed Sulayman a1 Bahlul, through detailed &fme counsel, 
Lieutenant Commander Pbilip Sundel, JAGC, USN, md Major Mark Bridges, USA, 
requests that that the Appointing Authority modify the Military Commission Rules to 
recognize the right of self-representation of the Accused. Tbe Appointin Authority is 
without authority m modify Military Commission Ordas or hstmctiolls! The authority to 
modify Military Order No. 1 rests solely with the Secretary of Defease. The General 
Counsel of tbe Department of Defense may modify Military Commission I~~~tructions 
consistent with Military Order No. 1 .' 

I recommend Accused's request be denied. The Accused has no right to self- 
representation. Further, self--tian is inconsistent with a full and fair trial of the 
Accused. 

Under the Military Commission Orders and Instructions, the Accused is not authorized to 
conduct his own defense. ' The Military Commission Orders and Instructicms state that the 
Accused must be represented by Detailed Defense Counsel during d l  relevant times, 
notwithstanding any intention expressed by the Accused to represent himself. 

The quirement of Detailed Defense Counsel arises h m  the authority of the Appointing 
Authority and Residing Officer to close miljtary commission proceedings and exclude the 
accused on grounds of protection of classified information or information protected h m  
unauthorized disclosure; safety of Commission participants; intelligence and law 
mforcement sources, methods, and activities; and other national security interests. 
Although the Accused may be excluded Erom these closed sessio~~~, Detailed Defense 
Counsel may not be excluded. If the Accused conducts his own defense, he is without 

' ~ O r Q o f N o v e a b c r  13,2001 (PrePidmt's Mil* -No. 1). 4@), Novembn 13.2001; DoD MCI No. 1, 
YA), ApriI 30,2003; and DODD 5105.70.6.3,Feb 10,2004. Stc h, DoD MCO, 7(A), Maich21.2002, sWough 
citcd by Accused lu e u t h i t y  to d ordas and bstmti~nr. this Orda authkxs tk A* Authority to 
promulgate Regulations ~ ~ l g i s t a u  with the Odcm and Insmmions. subject to rpprwal of the Gaaeral Caunsel of tht 

of Defeasc. %= No. 1,7(*). 
' DoD MCO No. 1. qCX4); DoD MCI No. 4.30(11). WXZE 
' DoD MCI No. 4,3(DX2). ' DoD MCO No. 1,4(AXS)(a), 60(3). DODD 5105.70,4.1.7. 

DOD MCO No. 1, XK), 60(3). 
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representation in closed sessions h m  which he is excluded and thus is not afforded a 111 
and fair trial. 

The Office of the Chief Prosecutor recommends that the issue be addressed at a later time 
and that it is more appropriately handled by the Presiding OfFicer once charges are refened 
CrAB A) 

I recommend that the Accused's request to modify Military Commission Rules to 
recognize the right of self-reprmtation be &nied and that you sign the attached 
memorandum to the G d  Counsel of the Department of Defhsc. 

If you have any questions regarding this memorandum, please contact me at (703) 602- 
4173. 

,im ~p&e~$--~~*~~~ 
C Thomas .Hemingway '" Legal m r  to the Appointing Authority 

for Military Commissions 
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The Commission Rearing was called to order at 0931, 
26 August 2004. 

PO : The military commission is called to order. 

P ( C D R  This military commission is convened by Appointing 
Order number 04-003, dated June 26th 2004; copies of 
which have been furnished to the members of the 
commission, counsel, and the accused, and which will be 
marked as Review Exhibit 1 and attached to the record. 
There are no corrections noted to the appointing order. 
The Presidential determination that the accused may be 
subject to trial by military commission has been marked 
as Review Exhibit 2 and has been provided to all 
members. 

The charge has been properly approved by the appointing 
authority and referred to this commission for trial. 
The prosecution caused a copy of the charge in English 
and Arabic, the accused's native language, to be served 
or. the accused on August 12, 2004. 

The prosecution Is ready to proceed in the commission 
trial of the United States versus Ali Hamza Sulayman a1 
Bahlul . 
The accused, commission members, and alternate 
commission member named in the appointing order and 
detailed to this commission are present. 

All detailed counsel are present. 

Gunnery Sergean -has been detailed reporter for 
this comission en has previously been sworn. 

PO : 1'11 note that she's gotten a promotion that she isn't 
aware of. 

p (CDR : Yes, sir. sergean- 

Security personnel have been detailed for this 
conmission and have been previously sworn. 

The interpreters have been detailed for this commission 
and have also been previously sworn. The full names of 
the interpreters who are providing interpretation for 
today's  hearing are contained in Review Exhibit 3, a 
copy of which has been previously provided to the 
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defense  and t h e  r e p o r t e r s  f o r  i n c l u s i o n  i n  the record.  

The bailiff has a l s o  p rev ious ly  been sworn. 

PO : Prev ious ly  masked, shown t o  counsel, and s igned  i s  RE 4 ,  a 
p r o t e c t i v e  order concerning t h e  i d e n t i t y  of t h e  
i n t e r p r e t e r s .  E i t h e r  side o b j e c t  to t h a t  o rder?  

P ( C D R m  NO, s i r .  

DC (LCDR Su~del): No, sir. 

PO : I heve been designated as t h e  p r e s i d i n g  o f f i c e r  of t h i s  
commission b y  the appointing a u t h o r i t y ,  and 1 have been 
p rev ious ly  sworn. All o t h e r  members of t h e  conunission 
and the a l t e r n a t e  member w i l l  now be sworn. 

A l l  persons  i n  t h e  courtroom, p l e a s e  rise. 

The members were sworn. 

W: The c o m i s s i o n  i s  assembled. 

I would ask b e f o r e  we con t inue  a l l  peop le  who a r e  going 
t o  speak t o  remember that we have t o  speak s o  t h e  
i n t e r p r e t e r s ,  the t r a n s l a t o r s  can t r a n s l a t e .  

Before con t inu ing  with pre l iminary  m a t t e r s ,  it is 
necessa ry  f o r  m e  t o  i n q u i r e  i n t o  t h e  accused's need f o r  
an i n t e r p r e t e r .  

Mr. a1 Bahlul, do you understand and speak Engl ish?  

AcC : I p r e f e r  to have an i n t e r p r e t e r .  

PO : Would you r e p e a t  t h e  t r a n s l a t i o n ,  p l e a s e ?  

ACC : I prefer t o  have an i n t e r p r e t e r  present. 

PO : What language do you speak? 

ACC : Arabic language. 

PO: As I said earlier, t r a n s l a t o r s  have been appointed t o  t h i s  
case. Do you unders tand t h e  t r a n s l a t i o n  t h a t  i s  b e i n g  
made? 

ACC : Clear. 
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PO: Commander p l e a s e  state the detailing and 
qualifications of the prosecution. 

P (CDR Sir, all members of the prosecution have been 
detailed to this military commission by the chief 
prosecutor. All members of the prosecution are 
qualified under Military Commission Order Number 1, 
Paragraph 4 ( b ) ,  and we have previously been sworn. No 
member of the prosecution has acted in any manner which 
might tend to disqualify us in this proceeding. The 
detailing document has been marked a s  Review Exhibit 5 
and previously provided to the court reporter. 

PO : Commander Sundel, have either you or Kajor Bridges -- 
well, have you and Major Bridges been properly detailed 
to this case? 

DC (LCDR Sundel) : We have, sir. 

PO : Has either of you acted in any manner inconsistent with 
your duties? 

DC (LCDR Sundel): Not that I'm aware of. 

PO : I'll take that for a no. 

Mr. a1 Bahlul, pursuant to Military Commission Order 
Number 1, you are now at this moment, represented by 
your detailed counsel, Commander Sundel and Major 
Bridges. They are provided to you at no expense. You 
may also request a different military lawyer to 
represent you. If the person you ask for is reasonably 
available, he or she would be appointed to represent 
you. If that happens, your detailed counsel, Commander 
Sundel and Major Bridges, would normally be excused; 
however, you could request that they remain on the case. 

In addition, you may request to be represented by a 
civilian lawyer. A'civilian lawyer would represent you 
at no expense to the government. Such a lawyer must be 
a United States citizen and certified to practice law in 
the  United States.  She or he must be eligible for a 
secret clearance and agree in writing to comply with the 
rules of the commissions. If  you had a civilian lawyer, 
the detailed counsel, Commander Sundel and Major Bridges 
would remain on the case. Do you understand what I just 
said? 
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ACC : Clear. 

PO : Do you have any  quest ions about your rights to be being 
represented before t h i s  commission? 

ACC : Am f allowed t o  represent  myself? 

PO : I ' m  referring t o  Military Commission Order Number I ,  
Paragraph 4(c), sub ( 4 ) .  It s t a t e s ,  t h e  accused must be 
represented at a l l  relevant times by d e t a i l e d  defense 
counsel.  So the  answer is, no, you' re not allowed t o  
represen t  yourself . 

ACC : Excuse me. If I can ask rhe judge -- 
PO : Please speak up. 

ACC : -- i f  I can to know t h e  reason t h a t  disqualifies m e  from 
represen t ing  myself. I would l i k e  t o  know why, and i f  
no t  -- 

PO : Okay. Are you asking t o  represenr yourself  before  t h i s  
commission? 

ACC : Yes, I would like t o  represent myself. 

PO : Sir, could you please try speakinq -- o r  move the mic 
c l o s e r  to y o u r s e l f .  

ACC : Yes, I would l i k e  to represent myself. [ I n t e r p r e t e r :  Is 
that b e t t e r ? ]  

PO : L e t ' s  talk about t h a t .  I want to go over several matters 
with you so that you understand what such a request 
means. Let m e  talk about your d e t a i l e d  counsel.  

To be d e t a i l e d  counsel,  they have t o  be q u a l i f i e d  
a t to rneys ;  that means t h a t  they have to be admitted t o  
practice before the  highest court of  a s t a t e ,  and be 
coaMlissioned as a judge advocate i n  one of t h e  nilitary 
s e r v i c e s  of the United States. 

Commander Sundel, you ' re  obviously Navy. What state? 

DC (LCDR Sundel) :  I a m  barred in Maryland, sir. 

PO : Major Bridges you're Army. What s t a t e ?  
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ADC (Maj Bridges) : Kentucky, sir. 

PO : Okay. So Commander Sundel is admitted to practice in 
Maryland, and he's been certified by the Judge Advocate 
General of the Navy as a judge advocate. Major Bridges 
is admitted in Kentucky, and he 's  been certified by t h e  
Judge Advocate General of the Army. 

Okay. Second, before they got here, they were 
nominated; they were chosen by the Navy and the Army as 
representatives of those services to serve as defense 
counsel. And then they were selected as defense counsel 
by Colonel Gunn who is the Chief Defense Counsel of the 
conunissions. He's an Air Force officer. They have to 
have a security clearance, and they both do have 
security clearances; correct? 

DC (LCDR Sundel) : Yes, sir. 

ADC (Ma j Bridges) : Yes, sir. 

PO : So they can see all t he  informetion for that tribunal or 
commission. In addition to graduating from college and 
law school, they've each received extensive training in 
military law which is, at times, a confusing subset of 
law. From t h e  time they became judge advocates, they've 
learned not only military legal principles and 
terminology, but they've learned military terminology 
about troops and airplanes and ships and things like 
that. And they've become familiar w i t h  the general 
military practice and how things are handled in t he  
Departments of t h e  Navy, Army, and the Department ef 
Defense. 

And -- I resist making a comment about Kentucky -- they 
are both fluent in English, which is a necessity here. 

Perhaps even more importantly, they are not on trial 
here, which means t h a t  they are n o t  personally involved, 
which means that they can remain objective in situations 
when a person about whom things are being said might 
become emotional or heated. Do you understand what I've 
said so far? 

ACC : Yes, I understood. 

PO : Now, like I said before, Commander Sundel and Major 
Bridges are both judge advocates. They have both been 
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detailed to represen3 you since =he 3rd of February of 
2004. During this period, while I'm not aware of their 
exact activities since they don't reveal things to me, I 
feel certain that they have been studying the law which 
is applicable  to these proceedings, preparing various 
matters to present to the commission and to other 
authorities, and determining how best to represent you 
in front of the commission. 

Given their background and training, they have the  skill 
and knowledge to force the commission to apply the rules 
and the law on your behalf; and i f  they feel that the 
commission has not done so, they have instant access tc 
computers to make and file motions. They can make 
objections. They can argue by analogy to federal, 
military, and international law; and they have research 
resources, both computer and personal, which will help 
them insure that your rights are represented or 
protected in these proceedings. Do you understand whet 
I just said no@? 

ACC : Yes, I understand. I have a question based on what you 
said.  Are you done? 

PO: Not yet. 

ACC : When you ' re done. 

W! No, I'm sorry, Yes, you may ask your question now. 

ACC : I have some idea about practicing law in Yemen. \To 
interpreter I 

PO : Excuse me. Could you please lean forward and speak just a 
little louder. 

ACC : 1 have some idea about practicing law in Ymen. 

DC (LCDR Sundel): Gxcuse me, sir. I'm not sure that was exactly 
what Mr. a1 Bahlul said. My understanding is he said 
that he knows some people who practice l a w .  

INT: I do apologize, sir. Correction, 1 have -- 
ACC : Nobody represents me ufitil this point. I wish nobody 

would interrupt you while I ' m  talking. I have some 
people that do practice or are familiar with law in the 
country of Yemen from different areas. 
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I f  t h e  American law,  as  f a r  a s  I know, would a l low m e  t o  
be r e p r e s e n t e d  by a Yemeni a t t o r n e y  through American 
system, i s  it p o s s i b l e  t h a t  I can be gran ted  t h i s ,  a 
Yemeni a t t o r n e y .  And a s  f a r  as I know, i f  I'm r ight ,  
t h a t  I cannot be r e p r e s e n t e d  by anybody o t h e r  than  an  
American. Is i t  p o s s i b l e  t h a t  t h e  Yemeni a t t o r n e y ,  
throuqh the American a t t o r n e y ,  can be involved i n  my 
case? 

So w e  are t a l k i n g  c o r r e c t l y ,  s o  I can  make s u r e  I 
understood what you requested,  r e f e r r i n g  aga in  t o  MCO 
Number 1, Paragraph 4 ( c )  ( 3 ) ,  i t  s t a t e s ,  i n  t a l k i n g  about 
c i v i l i a n  counsel -- which j u s t  means anyone who's n o t  
wearing a uniform -- t h a t  t h e  a t t o r n e y ,  the c i v i l i a n  
must be a United S t a t e s  citizen. And you understood 
t h a t  you -- it appeared to m e  t h a t  you unders tand  t h a t .  

NOW, is  what you are t e l l i n g  m e  that yo3 want to have a 
Yemeni a t t o r n e y  provided a t  no expense t o  t h e  
government, meaning t h e  United S t a t e s  Government, 
present to assist your detailed counsel ,  Commander 
Sundel and Major Bridges for t h i s  proceeding? I d o n ' t  
know, that's why I ' m  asking. 

ACC : Yes. 

DC (LCDR Sunde l ) :  Sir, i f  I j u s t  may? 

PO : Yeah, you may- 

DC (LCDR Sundel):  I t h i n k  perhaps what w e  may want t o  d o  is  to 
c l a r i f y  if h i s  first p r e f e r e n c e  is to  r e p r e s e n t  h imse l f ;  
if t h a t  is  not  a l lowable ,  h i s  second p r e f e r e n c e  i s  t o  be 
r e p r e s e n t e d  e x c l u s i v e l y  by a Yemeni a t t o r n e y ;  and i f  
t h a t  i s  n o t  a l lowable ,  h i s  l a s t  p r e f e r e n c e  i s  t o  be 
represented by m i l i t a r y  counsel ,  wi th  a Yemeni a t t o r n e y  
assistant. 

Thank you f o r  your a s s i s t a n c e ,  I mean i t .  

You heard Commander Sundel,  s o  nor I ' m  going t o  a s k  you. 
I exp la ined  t o  you g e n e r a l l y  your r i g h t s  t o  counsel. 
D e t a i l e d  counse l ,  a reques ted  m i l i t a r y  counsel ,  a 
c i v i l i a n  counsel, U.S. citizen, t h o s e  a r e  your r i g h t s  t o  
counsel .  As you ' re  s i t t i n g  t h e r e ,  p l e a s e  just t e l l  me, 
r i g h t  now, what do you want? Do you want a second t a l k  
t o  someone? Honest, I mean -- do you want t o  take a -- 
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ACC : I have mentioned previously, and you answered i t .  I asked 
i f  I can r e p r e s e n t  myself, you s a i d  no. But what I 
meant -- I do n o t  want a n  a t t o r n e y  r e p r e s e n t i n g  me. 
1'11 a t t e n d  t h e  s e s s i o n s  i f  i t ' s  mandatory t o  a t t e n d ;  
I'll be here. If I do have t h a t  c h o i c e  a t t e n d i n g  t h e  
s e s s i o n s ,  I ' d  rather n o t  be h e r e .  T h i s  is an order. 

PO : What was t h e  last word, sir? 

ACC : I5 I d o  no t  have -- i f  i t ' s  have  t o  a t t e n d  t h e  h e a r i n g ,  
t h e n  I 'd r a t h e r  n o t  a t t e n d .  

PO : I d o  not r e c a l l  d i r e c t i n g  or s t a t i n g  t h a t  you are n o t  
a l l o w e d  t o  r e p r e s e n t  y o u r s e l f .  What I sa id  and I r e a d  
was t h e  p r o v i s i o n  of  t h e  military commission order. I 
am t r y i n g ,  h o n e s t l y ,  t o  f i n d  o u t  your desires and to  
f i n d  out something  more abou t  you and those d e s i r e s .  I 
have n o t  i g n o r e d  what you s a i d ,  b u t  1 want t o  f i n d  o u t  
some more before I say a n y t h i n g  i n  t h a t  r e g a r d ;  okay? 

ACC : Good. 

PO : Commander -did I say ,  on the r e c o r d  -- if I d i d  -- 
d i d  I s a y  e c o u l d n ' t  r e p r e s e n t  himself, o r  did  I read 
from the -- I'm n o t  t r y i n g  to  t r i c k  anyone.  I donCt 
remember s a y i n g  h e  could n o t  r e p r e s e n t  himself. 

P (CDR- One moment, s i r .  Sir, I believe t h a t  when you r e a d  
t h e  i n s t r u c t i o n ,  t h a t ' s  t h e  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  
t h e  i n s t r u c t i o n .  

PO : Order, b u t  t h a t ' s  f i n e .  

P (CDR T h e  o r d e r  that you read. 

PO : Okay. I get t o  i n t e r p r e t  my words, he g e t s  t o  t r a n s l a t e  
them. 

Before I say a n y t h i n g  on t h a t  s u b j e c t ,  Mr. a l  Bahlu l ,  
I ' d  like to know something more about you. And if you 
wish, you can  take a moment and t a l k  w i t h  anyone and you 
c a n  t e l l  re whether  o r  n o t  you want t o  answer t h e s e  
q u e s t i o n s .  

H o w  old are you? 

ACC : You can a s k  m e  a n y t h i n g .  I d o n ' t  need  t o  go back to 
anybody. 
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PO : 

ACC : 

PO : 

ACC : 

PO : 

ACC : 

W: 

ACC : 

ACC : 

PO : 

ACC : 

PO : 

ACC : 

W: 

ACC : 

How old are you? 

T h i r t y - s i x  years. 

How many years of formal education do you have? 

sixteen years. 

Have you spent much time i n  the American culture other  
than your time here at Guantanamo? 

This is personal, to me? 

Yes, p e r s o n a l l y .  

Are you i n t e r e s t e d  or is i t  important to you that I answer 
this question? 

I'm asking the  question because the proceedings that  
you're in front of are derived from our cul ture ,  and 
different cultures have different ways of handling 
things. And I guess what I'm asking is this: Is your 
knowledge of our culture sufficient to make things that 
would appear strange if you had no knowledge, not appear 
so strange? That's a l l  I'm asking. 

I have large amount of knowledge. 

Okay. Talking about language, we are usinq a translator 
now, but t h e r e  are things that are said, no matter how 
good the translator might be, that lose something in 
translation. And therefore, I ask: Is your fluency 
level in English such that you can understand most of 
what's said without translation? 

Not a large scale. 

Have you had any formal training i n  the law? And here I'm 
not  ta lk ing  just about the American legal system, but 
any legal training. 

I've read l e g a l  matters and books. 

Other than the legal motions that you've seen, have you 
ever studied international law or the law o f  wcr? It's 
not something t h a t  most people may much attention to. 

Y e s ,  I did. I've read. 
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PO : You have been given a copy of the charges against you at 
this proceeding -- and before you answer t h i s  question, 
p l e a s e  take time to consider my use of t h e  word 
"~ndsrs tand '~ .  When I say "undersLand", what 1 rneac is, 
do you comprehend, as they are written, what they are 
charging? Having put that caveat -- having put that 
explainers in, do you understand the charges against 
ycu? 

ACC : Very good. 

PO : Do you realize that because -- well, that in accordance 
with the President's military order and Military 
Commission Order Number 1, there may be evidence against 
you which you would not be allowed t o  see because of its 
protected nature? 

ACC : Do you have another question? The protected information, 
this is something that is intentional. The people that 
started this were the  British, relating to Muslims. I 
don't think it's fair tha t  the evidence would not be 
presented and the accused cannot defend himself w i t h v ~ t  
seeing such evidence for himself, or even through an 
attorney. 

PO : You have made in your response, what you just said, a 
challenge to the structure, the way the commission is 
set up. And t k e  commission will take a motion -- piece 
of paper on t h i s .  

That wasn't my question. My question was: Whether you 
believe it's f z i r  or not fair, do you understand right 
now that you will not be able to see certain evidence 
because it is either classified or protected. Right 
now, you can't see it. Do you understand that? 

ACC : For the protected evidence, let's put it aside. It's a l l  
well known in all those -- the civilian or the local, 
the decision is the evidence, especially if that 
decision is under no pressure, and based on the person 
without any -- without being placed under any pressure, 
and based on personal decision or preference. 

I know that t h e  presiding officer is  not interested that 
I decide t h a t  I am from a l  Qaida or not. Let t h e  
procoodings take its course regarding i f  I am guilty or 
no t .  
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One p o i n t  t h a t  I would l i k e  the judge t o  understand and 
t h e  members o r  the  panel ,  and t h e  people -- the people  
t h a t  are the  j u r o r s ,  o r  t h e  peop le  t h a t  were sworn i n ,  
and the p r o s e c u t o r ,  and t h e  d e f e n s e  team tha t  u n t i l  t h i s  
p o i n t  does  n o t  represent me, and the  v i s i t o r s  and 
detainees, and i f  it's being,  you know, viewed v i a  media 
channels ,  peop le  t h a t  are watching as w e l l ,  people of 
t h e  entice globe should know, I t e s t i f y  t h a t  t h e  
American government is under no pressure. Nobody h a s  
put t h e  United S t a t e s  Government under pressure. I am 
from a 1  Qaidth  and the relationship between m e  and 
September 11 -- 

PO : Members -- thank you. Please  stop f o r  a second. 

Members, you all understand t h a t  I am ques t ion ing  
Mr. a1  Bahlul in order t o  determine h i s  representa t ion .  
You a l l  unders tand tha t ;  r i g h t ?  You a l l  understand that 
Mr. a 1  Bahlul  has n o t  been placed under o a t h ?  

Apparently so .  

You f u r t h e r  unders tand t h a t  none of this i s  evidence i n  
any way. Do you a l l  unders tand t h a t ?  

Apparently so .  

I apologize f o r  i n t e r r u p t i n g  you. 

P (CDR 9 Sir, before  we go on, we'd note our o b j e c t i o n  t o  
t a t  s t a tement  and ask for a recess. 

PO : What do  you wish t o  d i s c u s s  i n  the recess? 

P (CDR h I think our  o b j e c t i o n  is noted .  We d o n ' t  t h l n k  
t at's an a c c u r a t e  s t a tement  of comn~ission law. 

PO : Thank you. You may provide a b r i e f  on that m a t t e r .  

Yes, s i r .  

PO : Go on. 

AcC : I know t h a t  t h i s  i s  like an arra ignment ,  and t h e  q u e s t i o n s  
are l i m i t e d  l e g a l l y ,  and there i s  o t h e r  s e s s i o n s  t h a t  
will t a k e  p l a c e .  And i t ' s  normal from t h e  p r e s i d i n g  
o f f i c e r  and the o t h e r s  s i t t i n g  here take t h e i r  time t o  
see that probably  they  miqht render  an improper 
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judgment; so t h a t  w e  d o n ' t  r e a l l y  g o  i n t o ,  you know, 
s i d e  things, you know, o v e r  here. 

I n  s h o r t ,  I would like t o  represent myself ,  and I'm 
t e l l i n g  t h i s  t o  t h e  p res id inq  o f f i c e r ,  or the judge. 
For the q u e s t i o n s  t h a t  t h e  judge have asked, for the 
t h i n g s  t h a t  you need t o  know about m e  r e l a t i n g  t o  being 
familiar with t h e  l a w  and t h e  new laws. S p e c i f i c a l l y ,  
t h e r e  was new laws t h a t  were drafted i n  t h  United 
S t a t e s  s p e c i f i c a l l y  a f t e r  the September I l fh  i n c i d e n t .  
I would l i k e  t o  f i l e  a motion t o  r e p r e s e n t  myself and 
defend myself a t  the same time. 

I can write or everybody i n  this room can be a witness 
i n  t h e  nex t  sessions. Nobody shou ld  be worr ied r e l a t i n g  
t o  m e  causing problems, or being loud,  or basically 
s a y i n g  things t h a t  might be inflammatory. I can g i v e  
you my word, you know, my v e r b a l  promise, t h d t  b a s i c a l l y  
I would n o t ,  you know, go a g a i n s t  t h a t ,  what I ' m  s a y i n g  
today. 

From your ques t ions ,  you know, you wanted t o  know my 
l e v e l  of law-wise, you know, l e g a l  terns, legal terns 
relating t o  t h e  loca l .  I know all t h e  Islamic laws and 
accord ing  to your q u e s t i o n s ,  b a s i c a l l y  wants t o  v e r i f y  
my a b i l i t y .  And i f  t h e  American system would not  a l l o w  
me t o  defend  myself ,  then  1'11 be forced t o  attend and 
1'11 be a listener. Only. 

While I ' m  thinking, l e t  m e  make a note t h a t ' s  an aside. I 
have  mctioned a t  counsel  and Mr. a1 Bahlul  and myself 
wi th  what I prefer t o  t h i n k  of a s  a slow-down motion 
s o l e l y  because ue a l l  t a l k  too fast Ear t h e  t r a n s l c t o r s  
sometimes. 

You s t a t e d  t h a t  up u n t i l  t h i s  t ime,  whi le  Commander 
Sundel and Major Br idges  were detailed as your counsel ,  
t h e y  were n o t  representing you. 

ACC : They don't represent me. 

PO : There's a term i n  t h e  law c a l l e d  amicus curiae. What it 
means is  a friend of t h e  c o u r t .  Would you permit 
Commander Sundel and Major Bridges t o  file, or to give 

. t o  t h e  commission on your behalf  a motion r e q u e s t i n g  
t h a t  you be allowed t o  r e p r e s e n t  y o u r s e l f ,  whicn i s  what 
you've t o l d  m e  you want t o  do? Because u n t i l  someone 
tells t h e  commission t h a t  t h i s  o r d e r  does  not apply,  the 
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commFssion is not able  to l e t  you represent yourself. 
And I further t e l l  you t h a t ,  based on my experience, the 
best way t o  get an answer t o  your question would be to 
have a motion filed. 

Will you permit them to file a motion on your behalf,  
not s tat ing  that they are representing you? 

ACC : If I represent that motion through ma, through t h e  legal 
term, that means I d i d  have them represent me. 

PO : No, I have just said that they  would file a motion as an 
amicus, meaning just as a friend of the commission. 

ACC : Friends of the commission? 

ACC : As a mediator between t h e  t w o  of us? 

PO : I would imagine t h a t  sitting there, Commander Sunde? and 
Major Bridges have the desire to get you what you w a r l t ,  
if they can. No 0r.e on this commisaicn is qoirlg to 
write a brief -- a brief  is just  the  law that's attached 
to a motion -- which puts forth your side. By al lowing 
t h e m  t o  f i l e  an amicus brief, you have said and I 've  
heard, we've all heard, it's on the record that they're 
not representinq you. And you -- by allowing them to 
f i l e  an amicus br ie f ,  you're not  changing that .  You're 
just gertLng the benefit -- how long in the service, 
Major Bridges? JAC Corps? 

ADC ( M a j  S r i d g e s ) :  Twelve-and-a-half years, sir. 

M: (LCDR Sundel): About 14  years,  s i r .  

PO : -7 of 26-and-a-half years of legal training who are tryirq 
to get you what you want on t h i s  one issue. 

ACC : i would onSy s t i c k  to the verbal o f fer .  

PO : well, you get your recess, Commander Court's in 
recess. 

The Commission Hearing recessed a t  1028, 26 August 2004. 

The Commission Hearing reconvened a t  1110,  26 August 2004.  
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PO : The commission w i l l  cone t o  o r d e r .  Le t  the  r e c o r d  r e f l e c t  
t h a t  a l l  p a r t i e s  p r e s e n t  when t h e  commissions r e c e s s e d  
a r e  once again present. 

I n  looking a t  my notes ,  I n o t e  t h a t  I f a i l e d  t o  mention 
on t h e  r e c o r d  t h e  defense counsel  d e t a i l i n g  l e t t e r  which 
is a l r e a d y  what, Commander - 

P (CDR Six, s i r .  

PO : Thank you. M r .  a1 Bahlul ,  i n  t h e  c o u r s e  of our  
d i s c u s s i o n s ,  I b e l i e v e  I determined what it i s  you want. 
I'm going  t o  ask you again so t h a t  I can make s u r e  t h a t  
I know. The f i r s t  t h i n g  you want, your d e s i r e s  are t h a t  
you be p e r m i t t e d  to r e p r e s e n t  y o u r s e l f  before t h i s  
c o m i s s i o n ;  is  t h a t  c o r r e c t ?  

ACC : . Yes. 

e0 : If t h a t  is  n o t  pe rmi t t ed ,  your second choice is t o  be 
r e p r e s e n t e d  by a Yemeni a t t o r n e y ;  i s  t h a t  correct? 

ACC : As f a r  a s  t h e  Yemeni a t t o r n e y  i s  concerned, i f  I g e t  the 
g u a r a n t e e s  t h a t  h e ' l l  no t  be harmed n e i t h e r  by t h e  
Yemeni, n o r  by the American a u t h o r i t y  because  of  t h e  
s e n s i t i v i t y  of t h e  m a t t e r ,  end t h e  s e n s i t i v i t y  o f  t h e  
matter as f a r  as the a 1  Qaida case and t h e  Uni ted  S t a t e s  
o f  America, i f  I g e t  guarantees from the Yemeni 
government and t h e  Americans t h a t  t h e y  will not  be 
harmed, as f a r  a s  t h e  s e n s i t i v i t y  of t h e  matters ,  t h e n  I 
can appoint if law permits m e  t o  do so. 

PO : I ' l l  r e p h r a s e  my unders tanding.  If you are n o t  allowed t o  
r e p r e s e n t  y o u r s e l f ,  you wish  t o  have s Yemeni lawyer  
r e p r e s e n t  you subject t o  t h e  guarantees you just stated: 
i s  t h a t  c o r r e c t ?  

ACC : This is okay because 1 d o n ' t  want anybody t o  be harmed 
because  of me. 

PO : What you have posed, as  I believe 1 s t a t e d  before, are 
structural challenges t o  the  commission p roceed ings .  
The commission, a s  it sits here ,  does  n o t  have t h e  
a u t h o r i t y  t o  make t h o s e  s t r u c t a r a l  changes .  

However, the  ccmmission w i l l  cause -- w i l l  make a 
t r a n s c r i p t  o f  e v e r y t h i n g  t h a t ' s  been said and forward it 
to t h e  people who can  make o r  a u t h o r i z e  s t r u c t u r a l  
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ACC : 

PO : 

changes.  You have t o l d  me t h a t  you do  not wish 
Commander Sundel and Major Br idges  t o  do  any th ing  on 
yaur b e h a l f .  

Yes, e i t h e r  them o r  anybody else. 

Commander Sundel,  speaking f o r  y o u r s e l f  and Major Bridges, 
recogn iz ing  t h a t  Mr. a 1  Bahlul  s a y s  t h a t  you d o  not 
represent him, 1 hereby d i r e c t  you t o  provide ,  f o r  
forwarding t o  the a p p o i n t i n g  a u t h o r i t y ,  a motion. And 
t h i s  motion will address two s t r u c t u r a l  changes and your 
suppor t  -- your l e g a l  s u p p o r t  -- a motion. T h e  
s t r u c t u r a l  changes rill be concerning t h e  r i g h t  of an  
accused to r e p r e s e n t  h imse l f ,  and t h e  r i g h t  of  an 
.accused t o  g e t  a f o r e i g n  a t t o r n e y  t o  r e p r e s e n t  him. 

Y'all have been on the case f o r  a l o n g  t i m e .  By t h e  -- 
I ' m  s o r r y ,  I also did n o t  say, you w i l l  not i n  t h i s  
motion s t a t e  t h a t  you are tepresent inq t h e  views or 
desires of M r .  a1 Bahlul .  Any q u e s t i o n  a b o ~ t  t h a t ?  

DC (LCDR Sundel)  : No, s i r .  

PO : Don't s i t  down y e t .  When can you have a wel l - reasoned and 
wel l - resea rched  brief on those matters p r e p a r e d  t o  s e n d  
forward? 

DC (LCDR Sundel): I t h i n k  we could have t h a t  seady  a week from 
tomorrow, sir.  That would be t h e  3= of September, s i r .  

PQ : Okay. Provide it to prosecu t ion ;  p rosecu t ion ,  you provide  
your response t o  Commander Sundel and Major Bridges i n  
their capacity as detailed counse l  w e g  are not  
r e p r e s e n t i n g  M r .  al Bahlul  by the 17 o f  September. 

You prov ide ,  Commander Sundel,  by t h e  3oth of  September 
your f i n a l  reply and a l l  t h e  matters t h e r e w i t h  t o  the 
a p p o i n t i n g  a u t h o r i t y ,  Mr. Al tcnburg.  

I w i l l  p rov ide  both  counse l  -- I w i l l  p r o v i d e  the 
p r o s e c u t i o n  and Commander Sundel and Major Br idges  no 
later than Saturday,  a transcr ipt  o f  these proceed ings  
s o  t h a t  you bo th  -- so t h a t  t h e  prosecution and the 
d e t a i l e d  de fense  counse l  may see what M r .  a1 B a h l u l  
stated v e r b a l l y  on t h e  record. T h i s  t r a n s c r i p t  will be 
a u t h e n t i c a t e d  i n  due course .  

A l l  a u t h e n t i c a t e d  means, Hr. a1 Bahlul ,  is t h a t  I w i l l  
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review i t  and s i g n  it and say t h a t ' s  what happened and I 
will forward it and a certified i n t e r l o c u t o r y  ques t ion  
t o  Mr. Altenburg for h i s  a c t i o n .  And a l l t k h a t  should 
arrive for him t o  s t a r t  work on by t h e  30 of 
September. 

Commander is  t h e r e  any th ing  e l s e  t h a t  I can do a t  
t h i s  time, i n  your opin ion ,  t o  frame the issue or t~ get 
t h i s  matter resolved? 

P (CDR - No, sir. We believe what you l a id  out is  the 
approved course of action. 

PO: M r .  a 1  Bahlul ,  yqu1ve heard what I've said. The 
appoin t ing  authority w i l l  be the one to  s t a r t  the 
decision making o n  this process. I f  you w i s h  t o  submit 
any matters t o  Mr. Altenburg o t h e r  than  what you 've  
s t a t e d  on t h e  record here today, t h o s e  rnatzefg will have 
t o  be forwarded so as t o  reach him by the 30 o f  
September. 

ACC : And it is about what? 

W: About the  whole t h i n g  we've been talking. Earlier, you 
s t a t e d  tha t  you d i d  not  want t o  put any th ing  i n  w r i t i n g ;  
you wanted it t o  be a l l  words. 1 have told you -- 

ACC : A verbal request. Like h e  s a i d  e a r l i e r ,  verbal r e q u e s t .  

PO : What ou stated v e r b a l l y ,  has been t a k e n  down b y  Sergeant  d and it will become wri t ten .  I am telling you, 
though, that  i f  you change your mind -- I ' m  n o t  t e l l i n g  
you = o  change your  mind -- I'm saying i f  you change your 
mind and you want t o  submit any th ing  to M r .  Aihenburg 
those matters have got to reach him by the 30 of 
September. 

Anytlling else, Commander - 
P (CDR No, sir. 

PO: Members? 

I a m  n o t  going t o  set a d a t e  fo r  t h e  nex t  hear ing  i n  
t3is case, Once M r .  Altenburg o r  others i n  the  chain 
make a d e c i s i o n ,  I'll do something then; omy? 

All rise. C o ~ r t ' s  i n  r e c e s s .  
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The Commissions Hearing recessed at 1125, 26 August 2004. 
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) MEMORANDUM OF LAW: 
UNTTED STATES OF AMERICA 1 

) RIGHT TO SELF- 
v. ) REPRESENTATION; 

) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 2 September 2004 

1. Purpose of Memorandum. 

On 26 August 2004, the Presiding Officer of Mr. a1 Bahlul's military commission 
directed the undersigned, detailed defense counsel, to address the issues of an accused's 
right to self-representation and counsel of his own choice in the context of military 
commissions. This Memorandum is provided in accordance with that direction. 

During counsel's initial meetings with Mr. al Bahlul in April 2004, he stated that 
he did not want detailed defense counsel to represent him. Instead, he stated that he 
intended to represent himself before the commission. Consistent with Mr. a1 Bahlul's 
wishes, on 20 April 2004 detailed defense counsel requested that the Chief Defense 
Counsel approve a request to withdraw as detailed defense counsel. The Chief Defense 
Counsel denied the request to withdraw on 26 April 2004. Specifically, the Chief 
Defense Counsel found that MCO No. 1 and MCI No. 4 required detailed defense 
counsel to represent the accused despite the accused's wishes. The most relevant 
provision cited by the Chief Defense Counsel states that detailed defense counsel "shall 
so serve notwithstanding any intention expressed by the Accused to represent himself." 
MCI No. 4, para. 3D(2). See also MCO No. 1, para. 4C(4)("The Accused must be 
represented at all relevant times by Detailed Defense Counsel.") 

After our request to withdraw was denied by the Chief Defense Counsel, detailed 
defense counsel submitted a request to the Secretary of Defense, General Counsel of the 
Department of Defense, and Appointing Authority to modify or supplement the rules for 
commissions to allow for withdrawal of detailed defense counsel and recognize the right 
of self-representation. See attached memorandum, dated 1 I May 2004, entitled "Request 
for Modification of Military Commission Rules to Recognize the Right of Self- 
Representation, United States v. a1 Bahlul"). The Secretary of Defense, General 
Counsel, and the Appointing Authority have not responded to this request. 

Before the military commission on 26 August 2004, Mr. a1 Bahlul stated that he 
wished to represent himself. Transcript of 26 August 2004 Commission Hearing 
(Transcript) at 6,7, 11, 15, 16, 18. Mr. al Bahlul went on to state that if he is prohibited 
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from representing himself he desires to be represented by a Yemeni attorney of his own 
choosing. Transcript at 10, 18-19. Finally, Mr. a1 Bahlul made clear that he did not wish 
to be represented by detailed defense counsel, and that he did not accept the services of 
detailed defense counsel. Transcript at 11, 16,17, 19. 

A. An Accused has a Fundamental Right to Represent Himself Before a Military 
Commission. 

. Binding treaty law, procedural rules for comparable international tribunals for the 
prosecution of war crimes, and United States domestic law all establish an accused's 
fundamental right to represent himself, and the concurrent right to refuse the services of 
appointed defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including directing the defense, 
rej&ting appointed counsel, and conducting his or her own defense under certain 
circumstances." M. Cherif Bassiouni, Human Rights in the Context ofCriminal Justice: 
Identl3ing International Procethrral Protections and Equivalent Protections in National 
Constitutions, 3 Duke J .  Comp. & Int'l L. 235,283 (Spring 1993). Not since the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwilling accused. Faretta v. California, 422 U.S. 806,82 1 (1 975). 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent himself in criminal proceedings. ICCPR, Article 14(3)(d); AMCHR, Article 
8(2)(d); CPHRFF, Article 6(3)(c); Bassiouni at 283. Representative of these three 
treaties is the ICCPR7s mandate that "in the determination of any criminal charge against 
him, everyone shall be entitled . . . to defend himself in person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plain language of this provision 
establishes an accused's right to represent himself. 

The right of self-representation is enforced by the both of the current international 
tribunals established to prosecute violations of the law of war. The International 
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR) both allow for self-representation before the tribunal. 
Statute of the ICTY, Article 21(4)(d); Statute of the ICTR, Article 20(4)(d). 

It is worth noting that the World War I1 international military tribunals also 
recognized the right of self-representation. The rules of procedure governing the 
Nuremberg military tribunals provided that "a defendant shall have the right to conduct 
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his own defense."' Similarly, the tribunal for the Far East recognized an accused's right 
to forgo representation by counsel except where the Tribunal believed that appointment 
of counsel was "necessary to provide for a fair trial.'' 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution, as well as English and Colonial jurisprudence, support the right of 
self-representation. In Furettu v. Calijbrniu, the Supreme Court found that "forcing a 
lawyer upon an unwilling defendant is contrary to his basic right to defend himself if he 
truly wants to do so." 422 U.S. at 807. In surveying the long history of English criminal 
jurisprudence, the Supreme Court concluded that only one tribunal "adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal proceeding" - the Star 
Chamber. Id. at 82 1. The Star Chamber which was of "mixed executive and judicial 
character" and "specialized in trying 'political' offenses. . . has for centuries symbolized 
disregard of basic individual rights." Id. 

Soon after the disestablishment of the Star Chamber the right of self- 
representation was again formally recognized in English law: 

The 1695 [Treason Act] . . . provided for court appointment of counsel, 
but only ifthe accused so desired Thus, as new rights developed, the 
accused retained his established right 'to make what statements he liked.' 
The right to counsel was viewed as guaranteeing a choice between 
representation by counsel and the traditional practice of self- 
representation. . . . At no point in this process of reform in England was 
counsel ever forced upon the defendant. The common-law rule. . . has 
evidently always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Farerta, 422 U.S. at 825-26 (footnotes and internal citations omitted). 

This common law approach continued in Colonial America, where "the insistence 
upon a right of self-representation was, if anything, more fervent than in England." Id. at 
826. 

This is not to say that the Colonies were slow to recognize the value of 
counsel in criminal cases. . . . At the same time, however, the basic right 
of self-representation was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal case to accept as 
his representative an unwanted lawyer. Indeed, even where counsel was 
permitted, the general practice continued to be self-representation. 

' Rule 2(d), Nurernberg Trial Proceedings Vol. 1 Rules of Procedure (Nuremberg Proceedings); Rule 7(a), 
Rules of Procedure Adopted by Military Tribunal I in the Trial of the Medical Case (Medical Case); Rule 
7(a), Uniform Rules of Procedure, Military Tribunals, Nuremberg, Revised to 8 January 1948 (Uniform 
Rules) (http://www.yde.ed~aweb/avalon/imt~imt.h~#ml~), 
Article 9(c), Charter of the Intemationd Military Tribunal for the Far East (Far East Tribunal) 
(http://www.y ale.edu~lawweb/avalon/imfech.htm). 
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Id. at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a view that counsel can be forced upon an 
unwilling defendant for the defendant's own good: 

It is undeniable that in most criminal prosecutions defendants could better 
defend with counsel's guidance than by their own unskilled efforts. But 
where the defendant will not voluntarily accept representation by counsel, 
the potential advantage of a lawyer's training and experience can be 
realized, if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. . . . The right 
to defend is personal . . . . It is the defendant, therefore, who must be free 
personally to decide whether in his particular case counsel is to his 
advantage. And although he may conduct his own defense ultimately to 
his own detriment, his choice must be honored out of 'that respect for the 
individual which is the lifeblood of the law.' 

Farefta, 422 U.S. at 834 (internal citation omitted). 

Finally, rules of professional responsibility governing attorneys' conduct also 
recognize an individual's right to self-representation. In discussing the formation of a 
client-attorney relationship, one commentary observes "The client-lawyer relationship 
ordinarily is a consensual one. A client ordinarily should not be forced to put important 
legal matters into the hands of another or accept unwanted legal services." Restatement 
3d of the Law Governing Lawyers, American Law Institute (2000), 514. Similarly, 
§1.16(a)(3) of the American Bar Association's Model Rules of Professional 
Responsibility, which exists in each of the Service's rules of professional responsibility, 
"recognizes the longestablished principle that a client has a nearly absolute right to 
discharge a lawyer." The Law of Lawyering, Hazard & Hodes, Aspen Law & Business 
2003'(3d ed.), 20-9. 

Treaties, procedures of international tribunals, Anglo-American common law, 
current domestic law, and rules of professional responsibility are unanimous in 
recognizing a criminal accused's right to self-representation. The only contrary 
provisions are those found in the procedural rules contained in the orders and instructions 
designed to implement the President's Military Order establishing the military 
commissions. 

B. An Accused has a Fundamental Right to Counsel of His Own Choosing 
Before a Military Commission. 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of his own choosing. ICCPR, Article 14(3)(b) and (d); 
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AMCHR, Article 8(2)(d); CPHRFF, Article 6(3)(c). The plain language of these 
provisions unequivocally establish such a right. 

Further, the right to counsel of choice is enforced by the both of the current 
international tribunals established to prosecute violations of the law of war. The 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International 
Criminal Tribunal for Rwanda (ICTR) both allow for representation by counsel of one's 
own choosing before the tribunal. Statute of the ICTY, Article 2 1(4)(d); Statute of the 
ICTR, Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel his own selection, with two of the tribunals 
requiring only that "such counsel be ]  a person qualified under existing regulations to 
conduct cases before the courts of defendant's country, or b ]  specially authorized by the 
~ribunal.'" Interestingly, the military tribunal for the Far East and one of the Nuremberg 
tribunals imposed no limitations on an accused's choice of counsel, althou the former 
did provide for "disapproval of such counsel at any time by the Tribunal.' P 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution supports the right to counsel of choice; over seventy years ago the 
Supreme Court wrote "it is hardly necessary to say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel of his own 
choice." Powell v. Alabama, 227 U.S. 45, 53 (1932). While this right is not absolute, its 
L'essential aim . . . is to guarantee an effective advocate for each criminal defendant," 
Wheat v. United States, 486 U.S. 153, 159 (1988). 

The right of a criminal accused to be represented by counsel of his own choosing 
is widely recognized in international and domestic law as being an essential part of the 
right to present a defense. The decision as to who qualifies as an effective advocate for a 
foreign national charged with war crimes before a military commission is an individual 
one which should be permitted each accused. Rules governing m i l i t q  commissions that 
limit an accused's choice of counsel based solely on the counsel's nationality 
impermissibly infringe on the right to present a defense, and thus are inconsistent with 
the law. 

C. The Military Commission Must Respect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are binding law. 
U.S. Constitution, Article VI, Clause 2 ("Treaties made, or which shall be made, under 
the authority of the United States, shall be the Supreme Law of the Land"). The ICCPR 
has been signed and ratified by the United states.' Furthermore, the President has 

' Rule 7(a), Medical Case; Rule 7(a), Uniform Rules, note 1, infra. 
' Article 9(c), Far East Tribunal; Rule 2(d), Nurernberg Proceedings, note 2, infia. 
' http.Jlwww.unhchr.ch~pdYrepoRpdf 
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ordered executive departments and agencies to "fully respect and implement its 
obligations under the international human rights treaties to which [the United States] is a 
party, including the ICCPR." Executive Order 13,107, Section l(a), 61 Fed.Reg. 68,991 
(1998). The Executive Order provides that "all executive departments and agencies . . . 
including boards and commissions . . . shall perform such functions so as to respect and 
implement those obligations fully." Executive Order 13,107, Section 2(a). 

The commission is also bound by customary international law. Customary 
international law is developed by the practice of states and "crystallizes when there is 
'evidence of a general practice accepted as law."' Yoram Dinstein, THE CONDUCT OF 
HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004). The United States considers itself bound by customary 
international law in implementing its law of war obligations. Department of Defense 
Directive @ODD) Number 5100.77, DoD Law of War Program, Dec. 9, 1998, para. 3.1 
("The law of war encompasses all international law for the conduct of hostilities binding 
on the United States or its individual citizens, including treaties and international 
agreements to which the United States is a party, and applicable customary international 
law."); DODD Number 2310.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug. 18, 1994, para. 3.1 ("The U.S. Military Services shall comply with 
the principles, spirit, and intent of the international law of war, both customary and 
codified, to include the Geneva Conventions."); Field Manual 27-10, The Law of Land 
Warfare, July 1956, Chapter 1, Section I, para. 4 (the law of war is derived from both 
treaties and customary law). 

Finally, Article 21, Unifonn Code of Military Justice, which the President cites as 
authority for the military commissions, recognizes that jurisdiction for military 
commissions derives from the law of war. 10 U.S.C. Section 821 (jurisdiction for 
military commissions derives from offenses that "by the law of war may be tried by 
military commission"); see also Manual for Courts-Martial, 2002 edition, Part I, para. 1 
(international law, which includes the law of war, is a source of military jurisdiction). 
Just as the jurisdiction of military commissions are bounded by the law of war, so the 
procedures followed by military commissions must comply with the law of war, whether 
it be codified or customary. 

The ICCPR, AMCHR, CPHRFF, ICTY and ICTR rules, and United States 
domestic law establish that self-representation and counsel of one's choosing are 
recognized as rights that must be afforded as part of one's ability to present a defense. 
Additional Protocol I to the Geneva Conventions provides that a court trying an accused 
for law of war violations "shall afford the accused before and during his trial all 
necessary rights and means of defence." Geneva Conventions (1949), Additional 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, The L m  of 
Armed Conflict AAfer 9/11: Some Salient Features, 28 Yale J. Int'l L. 3 19,322 (Summer 
2003)("[the United States] regard[s] the provisions of Article 75 as an articulation of 
safeguards to which all persons in the hands of an enemy are entitled,") 
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The military commission is bound by treaties, international agreements, and 
customary international law, all of which recognize an accused's right to self- 
representation and choice of counsel. Any provisions in the President's Military Order, 
or the Military Commission Orders and Instructions, that conflict with those rights are 
unlawhl. 

4. Attached Files. 

A. Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, United States v. a1 
Bahlul." 

1st . Is1 
Philip Sundel Mark A. Bridges 
LCDR, JAGC, USN MAJ, JA, USA 
Detailed Defense Counsel Assistant Detailed Defense Counsel 
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MEMORANDUM FOR MR. JOHN D. ALTENBURO, A P P O ~ O  Am-, 
OPmCE OF MILITARY COMMlSSIONS 

SWWECk P R E S E R V A T I O N O F R K r ' Z T T T O ~ ~ F A l R ~ B Y  
Ml'LR'ARY COMMISSION IN THE CASE OF 
ALI HAMZA AHMAD SULAYMAN AL BAHLUL 

2. T b a P r e s i d i n g ~ c a o f ~ m i l i t 8 r y o a m m i s s i o a ~ ~ 0 1 1 ~ t h s t t b e ~ ~  
didnothtbs~tymmlcoa~.al~ilnprsKatrtionrsqPcstacrrddircdodthattbt 
~bcuuinni t ta l to thaAppoiPbiDgA~ty .  A ~ e w m s e t w h i a b w r a t o d t i n t h e  
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3. Tbmsatsd~tnosveaPsMdinM.alBahEul'a-rfba~tealofthc 
qrcmmtationissurs to yoa 'IbocaaasofU.S. v. Ihdm, U.S. v. Hick8,dU.S. v. a1 Qoai. 
~ , m e ~ - m o L i o n m ~ a r c ~ a d t o o c c u r m d t h r a e i n ~  
N w ~  or Decccnba, und Mals arc &ahled Ew Decaoba 2004, Jnnuary 2005, and 
Febrosry 2005, @vely. Further, couasel cue bdng provided the opportanityto comma on 
produndmdhsbaingadldrcrrPadoll$idaoftb~mo~~suehasIntnloclltory 
Qwtiona submitted by the Presiding Officer and Pzaihg  O f h r  M m  (POM) 
xulaa of practh b e k e  tbe commissions. 

4. I t i ~ l i L e l y t h t ~ ~ T o r r h c t h r t d ~ o n s , a a d m m y o f ~ l @ & ~  
mads during than, wlfl amtrol a signi fkdy  impad dl s u b s a p a  - 0 1 ~ .  
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5. Unkbmtdy,itcrppsarsihat~. dBahluliebeingdatiedtbeoppoddtybpartidpatein 
t h e  decisim. Mr. a1 Bahlul's detnUed daf- oounsd am t&ug no adom on his M f  
pendmg reaolution of qucstians regding hisright to decline their ecrvices. At the stme time, no 
competentautborityhastakcnstepgtoaattaualtanatr!m~toauureMr. dBahlul's 
intgasta in the mititary cummimion am protected psodiog molntlon of the 
repnscDtaton issacs. I am concunai that this sitwtion compolnisas Mr. al Bahlul's ri@ to a 
fulldfirirtrial. 

6. SinceMr. alBahhrlhstabedthsthcQcsrtotwishtobefipn#ntodby-dIdo 
mtbclicv~thatthaearetrnystepsIcant&ctoransdythcsitpetion. N ~ a a s , a s C h i c f  
DefsaseCoumclIbcliewthatI emobligatcdtocunmunicatemyamcanstocompatsnt 
au&&yifIb&cvethatadefhdmt'srigfrtseircbcingvio~ I n ~ o f t h r d d u t y I  
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pnrticiptcinrnilitary~mattcrsofpoeenfialintutattohim. Ir#xmrmendthatyw 
diTbCf the Residing Oflicer and his Assistrmt, msmbsrs of tha Office of the Chief Prwacutor, ruxi 
manbas of yow own M t o  cixnmmiw with Mr. a1 Ehhhd d M y  on mattanr which am of 
poteatialintawttohim, and allowhimthooppcdmitytorespond. 

WILL A. GUNN, C o l d ,  USAF 
Chief lhfhll Co-I 

OC: 

P r e s i d i I l g o f E ~ ~  
DoD Dcputy General Couasel (Pasamel and HcahhPolicy) 
C h i c f P r o ~  
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UNITED STATES OF AMERICA 
1 
1 PROSECUTION 
) RESPONSE TO DEFENSE 
) MEMO FOR SELF- 

v. ) REPRESENTATION AND 
) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
1 1 October 2004 

1. Timeliness. This motion response is being filed within the timeline established by the 
Presiding Officer. 

2. Prosecution Position on Defense Motion. The Prosecution joins the Defense in their 
implied requested relief to amend Commission Law and permit the Accused to represent 
himself in these Commission proceedings conditioned upon standby counsel being 
appointed. Standby counsel need to be available to: 

a. Assist the Accused in his Defense consistent with the desires of the Accused; 
b. Represent the Accused at closed sessions involving classified or otherwise 

protected information; 
c. Take over the representation should the Accused forfeit his right to represent 

himself. 

3. Arrreed U ~ o n  Facts. The Prosecution does not-dispute the factual assertions contained 
in the Memorandum of Law submitted by the Defense on 2 September 2004. 

4. Additional Factq. Mr. al Bahlul appeared before the Military Commission on 26 
August 2004. During this appearance, the following was established: 

a. The Accused clearly stated that he wished to represent himself before the 
Military Commission (transcript pages 6-7); 

b. Other than his refusal to rise when the Commission members entered and 
exited the courtroom, the Accused was respectful during the Commission 
proceedings (see transcript in its entirety); 

c. The Accused is 36-years-old and has 16 years of formal education (transcript 
page 12); 

d. The Accused stated clearly that while under no pressure from the American 
government, he wanted to state that he is an al Qaida member (transcript page 
14); 

e.   he Accused gave his word that he would not be loud or disruptive and that 
he would not make inflammatory statements if permitted to represent himself 
(transcript page 16). 
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a. Military Commission Instruction No. 4 
b. Military Commission Order No. 1 
c. Farretta v. California, 422 U.S. 806 (1975) 
d. Bradv v. United States, 397 U.S. 742 (1970) 
e. United States v. Singleton, 107 F.3d 1091, 1095 (4"Cir. 1997) 
f. McKaskle v. Wiggins, 465 U.S. 168 (1984) 
g. United States v. Davis, 285 F.3d 378,383 (5" Cir. 2002) 
h. United States v. Betancourt-Arretuche, 933 F.2d 89,95 (I' Cir. 1991) 
i. United States v. McDowell, 814 F.2d 245,250 (6" Cir. 1987) 
j. United States v. Frazier-El, 204 F.3d 553,558 (4* Cir. 2000) 
k. Patterson v. Illinois, 487 U.S. 285,299 (1988) 
1. Torres v. United States, 140 F.3d 392,401 (2d Cir. 1998) 
m. United States v. Lane, 718 F.2d 226,233 (1 983) 
n. United States v. Bin Laden, 58 F. Supp2d 113, 121 (S.D.N.Y. 1999) 
o. Illinois v. Allen, 397 U.S. 337 (1970) 
p. United States v. Kaczvnski, 239 F.3d 1 108, 11 16 (9" Cir. 2001) 
q. Moussaoui, Criminal No. 01-455-A, Court Order of November 14,2003 (E.D. 

Va.). 
r. United States v. Lawrence 1 1 F.3d 250,253 (4" Cir. 1998) 
s. United States v. Dounherty, 473 F.2d 11 13,1125 0 .C.  Cir. 1972) 
t. Barham v. Powell. 895 F.2d 19,23 (1' Cir. 1990) 
u. President's Military Order ofNovember 13,2001, Section 4(c)(2). 
v. Haia v. Agee, 453 U.S. 280,309-10 (1981) 
w. United States v. Dennis, 341 U.S. 494, 519 (1951) (Frankfurter, J., 

concurring) 
x. McOueen v. Blackburn, 755 F.2d 1 174,1177 (s4 Cir. 1985) 
y. Raulerson v. Wainwright, 732 F.2d 803,808 (1 1" Cir. 1984) 
z. Prosecutor v. Voiislav Seseli, "Decision on Prosecution's Motion for Order 

Appointing Counsel to Assist Vojislav Seselj", Case No.: IT-03-67-PT, 9 
May 2003 

aa. Prosecutor v. Jean-Bosco Baravagwiza, ICTR-97-19-T, 2 November 2000 
bb. Rule for Court-Martial 502 
cc. United States v. Jackson, 54 M.J. 527,535 (N.M. Ct. Crim. App. 2000) 
dd. United States v. Steele, 53 M.J. 274 (2000) 
ee. Frazier v. Heebe, 482 U.S. 641,645 (1987) 
ff. United States v. Grismore, 546 F.2d 844,847 (10" Cir. 1976); 
gg. United States v. Whitesel, 543 F.2d 1176, 1177-81 6" Cir. 1976); I hh. United States v. Kellev, 539 F.2d 1199, 1201-03 (9 Cir. 1976). 
ii. Rule 1.16(c) of Navy Judge Advocate General Instruction 5803.1B 

6. Analysis 

Military Commission Instruction (MCI) No. 4 clearly delineates that an accused 
cannot represent himself before a Military Commission. Section 3@) (2) of this 
Instruction states that "Detailed Defense Counsel shall represent the Accused before 
Military Commissions" and that counsel "shall so serve notwithstanding any intention 
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expressed by the Accused to represent himself." While not worded as unambiguously or 
as strongly, Sections 4(C) (4) and 5 0 )  of Military Commission Order (MCO) No. 1 do 
nothing to contradict MCI No. 4. 

The Prosecution concurs with the analysis of the Chief Defense Counsel in his 
Memorandum of 26 April 2004 where he denied the Defense Counsel's request to 
withdraw from representing Mr. a1 Bahlul (Attached). 

The Prosecution joins the Defense in their prior request that the Military 
Commission Instructions be amended to permit self-representation. As will be discussed 
in detail below, such an amendment will align Commission practice with U.S. Domestic 
and International Law standards. 

b. There is a Right to Self-re~nsentation under United States Domestic J.aw. 

Although not binding on Commission proceedings, the right to self-representation 
is recognized under United States domestic law and in other judicial systems and there 
are compelling reasons to permit self-representation at Commission trials. 

The United States Supreme Court has recognized that a criminal defendant has a 
Constitutional right to represent himself in a criminal proceeding. Farretta v. California, 
422 U.S. 806 (1975). A defendant may waive his right to counsel so long as the waiver is 
knowing, intelligent and voluntary. & Bradv v. United States, 397 U.S. 742 (1970); 
Johnson v. Zerbst, 304 U.S. 458,468 (1938); v, 107 F.3d 1091, 
1095 (4' Cir. 1997). The right to self-representation must be preserved even if the trial 
court believes that the defendant will benefit from the advice of counsel. McKaskle v. 
Winnins, 465 U.S. 168 (1984); United States v. Davis, 285 F.3d 378,383 (5' Cir. 2002) 
(rejecting appointment of "independent counsel" to present mitigating evidence in capital 
case against express wishes of defendant). 

Mr. al Bahlul has 16 years of formal education and demonstrated that he is very 
articulate and intelligent during his preliminary hearing. He did express that he only had 
a rudimentary understanding of the English language. Regardless, a defendant's 
otherwise valid invocation of his right to self-representation should not be denied because 
of limitations in the defendant's education, legal training or language abilities. United 
States v. Betancourt-Arretuche, 933 F.2d 89, 95 (1'' Cir. 1991) (neither lack of post-high 
school education or inability to speak English is "an insurmountable barrier to pro se 
representation"); United States v. McDowell, 814 F.2d 245,250 (6' Cir. 1987) ('To 
suggest that an accused who knows and appreciates what he is relinquishing and yet 
intelligently chooses to forego counsel and represent himself, must still have had some 
formal education or possess the ability to converse in English is . . . to misunderstand 
the thrust of Faretta and the constitutional right it recognized.") (emphasis in original). 
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c. A Detailed Inauiw is Reuuired Before Self-revresentation is Permitted 

In United States Federal District Courts, a detailed inquiry of the defendant is 
required before he is permitted to represent himself. Sinaleton, 107 F.3d at 1096. Ifpro 
se representation is pennitted before a Military Commission, this safeguard should also 
be adopted. 

An effective assertion of the right of self-representation "must be (1) clear and 
unequivocal; (2) knowing, intelli ent and voluntary; and (3) timely." United States v. P Frazier-El, 204 F.3d 553,558 (4 Cir. 2000). To constitute a knowing, intelligent and 
voluntary waiver, the defendant must be aware of the disadvantages of self- 
representation. Patterson v. Illinois, 487 U.S. 285,299 (1988); see e.n., Torres v. United 
States, 140 F,3d 392,401 (2d Cir. 1998) (court should conduct on-the-record discussion 
to ensure that defendant was aware of risks and ramifications of self-representation). 

An important facet of making a knowing, intelligent and voluntary waiver of the 
right to counsel is knowing the conditions under which a defendant will be permitted to 
represent himself. For example, the Seventh Circuit held in United States v. Lane, that a 
waiver of counsel is properly made when the defendant was'advised that he would not be 
permitted unlimited legal access to research facilities away from the prison in which he 
was detained. 71 8 F.2d 226,233 (1983). This inquiry is of significant importance in this 
case as Mr. a1 Bahlul does not possess nor will he qualify for the required security 
clearance necessary to review certain classified materials that have already been provided 
by the Prosecution as part of the discovery process. 

Based upon prior admissions to investigators as well as his own assertion during 
his initial hearing before the Commission, the Accused is an al Qaida member. He has 
previously stated that he fully supports Usama bin Laden's fahva calling for the killing 
of American civilians. He has stated that all those killed in the World Trade Center on 
September 11' were legitimate targets. He has further admitted to pledging bayat to 
Usama bin Laden and stated that he joined a1 Qaida because he believed in the cause of 
bin Laden and the war against America. He acknowledges that he will kill Americans at 
the first opportunity upon release from detention. 

It is clear that under these unique circumstances, measures must be taken to 
safeguard information in the interests of national security. The investigation of a1 Qaida 
and its members is an ongoing endeavor and the concems over the premature or 
inappropriate disclosure of classified information are heightened. See United States v. 
Bin Laden, 58 F. Supp.2d 113,121 (S.D.N.Y. 1999) (government's terrorism 
investigation ongoing thereby increasing possibility that unauthorized disclosures might 
place additional lives in danger). The accused must fully comprehend the limitations 
required due to national security concems and give an affirmative waiver with respect to 
these limitations before being permitted to proceed pro se. 

The Prosecution has provided a proposed colloquy as an attachment to this 
response. While we acknowledge that a colloquy was commenced during the Accused's 
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initial hearing before the Commission, we feel that there must be a more in-depth inquiry 
before the Accused could qualifj to engage in self-representation. 

d The Right to Self-representation is not Absolute and Can Be Forfeited 

The Supreme Court in Farretta held that the right to self-representation is not 
absolute and may be forfeited by a defendant who uses the courtroom proceedings for a 
deliberate disruption of their trial. 422 US. at 834; McKaskle v. Wiggins, 465 U.S. 168, 
173 (1984) (defendant forfeits right to represent himself if he is unable or unwilling to 
abide by the rules of procedure or courtroom protocol); 'I.llinois v. Allen, 397 U.S. 337 
(1 970); United States v. Kaczynski, 239 F.3d 1108, 11 16 (9' Cir. 2001) (right to self- 
representation forfeited when right being asserted to create delay in the proceedings). 
The right of self-representation is not "a license to abuse the dignity of the courtroom," 
nor a license to violate the "relevant rules of procedural and substantive law." Faretta, 
422 U.S. at 834 n.46. Forfeiture of the right to proceed prose occurred recently in the 
high visibility prosecutions of Zacarias Moussaoui (inappropriate and disruptive 
behavior) and Slobadan Milosevic (Milosevic case being tried before International 
Criminal Tribunal for the former Yugoslavia (ICTY) and right was forfeited based on 
poor health of Milosevic). See Moussaoui, Criminal No. 01-455-A, Court Order of 
November 14,2003 (E.D. Va.). 

Based on his demonstrated behavior at his initial hearing as well as his personal 
promise on the record, the Accused appears willing to abide by courtroom rules and 
protocol. There is currently no indication that the Accused's approach to his self- 
representation will change. However, should he become disruptive, the Commission 
andlor Appointing Authority should not hesitate to revoke his ability to proceed pro se. 
The Commission should be positioned to'be able to continue the Commission trial if 
things change and the Accused proves to be unable to represent himself. For this and 
other reasons discussed below, standby counsel should be appointed. 

e. Standby Counsel Should be Au~ointed 

Once a court has decided to allow a person to proceed pro se, the court may, if 
necessary, to protect the public interest in a fair trial, appoint standby counsel. 
McKaskle, 465 U.S. at 173. Once standby counsel are appointed, trial courts are given 
broad discretion in delineating their responsibilities and defining their roles. United 
States v. Lawrence, 1 1 F.3d 250,253 (4" Cir. 1998). This may be done over the 
objection of the defendant. McKaskle, 465 U.S. at 184. Clear in all cases where standby 
counsel are present, is the notion that such counsel must be prepared to step into the 
representative mode should the defendant lose the right of self-representation. United 
States v. Dougherty, 473 F.2d 1 1 13, 1 125 (D.C. Cir. 1972). The only limitation to the 
role of standby coun'sel is that the participation cannot undermine the right to self- 
representation or the appearance before the jury as one who is defending himself. 
McKaskle, 456 U.S. at 177. 

Standby counsel have conducted research on behalf of apro se defendant, 
Barham v. Powell, 895 F.2d 19,23 (1" Cir. 1990). They have assisted with other 
substantive matters throughout the trial. McKaskle, 465 U.S. at 180 ("Counsel made 
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motions, dictated proposed strategies into the record, registered objections to the 
prosecution's testimony, urged the summoning of additional witnesses, and suggested 
questions that the defendant should have asked of witnesses."). 

Standby counsel cannot however interfere with the defendant's control of the 
case. They may express disagreement with the defendant's decisions, but must do so 
outside the jury's presence. Id. at 179. 

The appointment of standby counsel is crucial in this case because of the interplay 
of classified material with this prosecution. While the Prosecution does not intend to 
admit any classified evidence as part of its cases on the merits or sentencing, classified 
materials have been provided as part of the discovery process. Standby counsel would be 
needed to review such information and make appropriate motions pertaining to such 
information. Such motions may include requests for unclassified summaries of the 
information they deem pertinent that could then be provided to the Accused. 

In the Federal system, the role of standby counsel with respect to classified 
information is less intrusive to the accused's right of self-representation because such 
issues are normally resolved outside the presence of the jury. As the entire Commission 
panel is both the finder of fact and law, trial sessions dealing with issues involving 
classified information may be conducted in the Accused's absence before the entire 
Commission panel. President's Military Order of November 13,2001, Section 
4(c)(2)- 

Members of this Military Commission were chosen based upon their experience 
and maturity. They have all had command as well as combat experience. They will 
already be involved in the litigation of motions and will be exposed to evidence they 
otherwise would not have seen had they solely been traditional finders of fact. Any 
impact that exposure to standby counsel litigating classified matters on the Accused's 
behalf will certainly not outweigh the benefit to the Accused of meeting his desire to 
proceed pro se. 

While the right of self-representation is universally recognized, "it is not a suicide 
pact." Hain v. Anee, 453 U.S. 280,309-10 (1981). The fundamental principle of self- 
preservation necessarily demands tbat some reasonable and well-defined boundaries may 
be placed on the Accused's ability to represent himself in this case. Cf. United States v. 
Dennis, 341 U.S. 494,519 (1951) (Frankfurter, J., concurring). What is of the utmost 
importance is that the Accused be advised of these lawful limits before he waives his 
right to counsel with his eyes wide open. United States v. McDowell, 814 F.2d at 250; - 
McOueen v. Blackbum, 755 F.2d 1 174,1177 (5" Cir. 1985) (court must be satisfied 
accused understands the nature of the charges, the consequences of the proceedings, and 
the practical meaning of the right that he is waiving); Raulerson v. Wainwright, 732 F.2d 
803,808 (1 1" Cir. 1984) ("Once there is a clear assertion of that right [self- 
representation], the court must conduct a hearing to ensure that the defendant is fully 
aware of the dangers and disadvantages of proceeding without counsel"). If the Accused 
can show that he hlly understands that he will not have access to classified information 
and he voluntarily continues to assert his desire for self-representation, he should be 
permitted to proceed pro se. 
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In summary, standby counsel should be appointed regardless of the Accused's 
desires. They are needed to assist the Accused consistent with his desires, represent the 
Accused on matters related to classified information and be prepared to assume full 
representation should the accused forfeit his right to represent himself. 

f. Right of Self-revresentation under International Law 

The Prosecution agrees with the Defense assertion that the right of self- 
representation is fully recognized under International Law. The Prosecution does 
contend that the Defense Memorandum is at times misleading as it implies that various 
international treaties mandate this Commission to permit self-representation. They fail 
to note that with respect to many of the treaties they mention, the United States is either 
not a party, or did not ratifjl these documents. See, Additional Protocol I to the Geneva 
Conventions; American Convention on Human Rights; Convention for the Protection of 
Human Rights and Fundamental Freedoms. 

With respect to the International Covenant on Civil and Political Rights (ICCPR), 
the United States has signed and ratified this treaty. However its applicability and 
binding effect on the United States is not as simple and straightforward as the Defense 
opines. A lengthy discussion on this issue is unnecessary at present as the Prosecution 
believes that the right to self-representation should be provided to give what has been 
recognized as a fundamental right both domestically and internationally. 

g. Standby Counsel and Forfeiture of the Right to Self-representation are 
Recomized Under International Law 

In Prosecutor v. Voiislav Seseli the ICTY recognized that a counsel can be 
assigned to assist an accused engaging in self-representation on a case by case basis in 
the interests of justice. "Decision on Prosecution's Motion for Order Appointing Counsel 
to Assist Vojislav Seselj", Case No.: IT-03-67-PT, 9 May 2003 paras 20-21. Noting that 
the right to self-representation is a starting point and not absolute, the Tribunal asserted 
its fundamental interest in a fair trial related to its own legitimacy in justifLing the 
appointment of standby counsel. Id. 

The recognition of the appropriateness of imposition of defense counsel on an 
accused was emphasized in a decision of the International Criminal Tribunal for Rwanda 
(ICTR). Prosecutor v. Jean-Bosco Baravagwiza, ICTR-97-19-T, 2 November 2000 para 
24. Similar to our present case, Barayagwiza instructed his attorneys "not to represent 
him in the courtroom" and as a result they initially remained passive and did not mount a 
defense. Id. at para 17. These attorneys requested to withdraw from representation and 
their request was denied by the Trial Chamber. Id. at paras 17-20. Viewing the 
accused's actions as a form of protest and an attempt to obstruct the proceedings, counsel 
were deemed to be under no obligation to follow the accused's instructions to remain 
passive. Id. at paras 21-24. In his concurring opinion, Judge Gunawardana opined that 
the counsel should more appropriately be classified as "standby counsel" whose 
obligations were not just to protect the interests of the accused, but also the due 
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administration of justice. Baravanwiza, Concurring and Separate Opinion of Judge 
Gunawardana (relying on Article 20(4) of the ICTR Statute). 

h. The Accused's Alternative Reauest to be Re~resented Exclusively by an 
Attorney from Yemen should be Denied 

Section 4(C)(3)(b) of MCO No. 1 requires a civilian attorney representing an 
accused to be: (1) a United States citizen; (2) admitted to practice law in a State, district, 
territory, or possession of the United States, or before a Federal court; (3) has not been 
subject to any sanction or disciplinary action . . . (4) has been determined eligible for 
access to SECRET information; and (5) agrees in writing to comply with all regulations 
or instructions for counsel. It is clearly evident that a Yemen citizen attorney who is not 
eligible to practice law in the United States does not meet these criteria. 

Additionally, the Accused's first fallback request is not in accord with Section 
4(C)(3)(b) of MCO No. 1 as his request for representation is conditioned upon his current 
detailed military Defense Counsel having absolutely no role in his representation. This 
conflicts directly with MCO No. 1 where it states that representation by a Civilian 
Defense Counsel will not relieve Detailed Defense Counsel of their duties specified in 
Section 4(C)(2). Similarly, even a cleared Civilian Counsel is not guaranteed the ability 
to be present at closed Commission proceedings. MCO No. 1 Section 4(C)(3)(b); MCI 
No. 4, Section 3(F). 

There are sound reasons for the requirements imposed on civilian counsel. As 
explained by the Presiding Officer in the Accused's initial hearing, there is great 
importance in counsel having expertise in military law, military terminology, and the 
ability to argue by analogy to federal, U.S. military and international law (transcript 
pages 7-9). Furthermore, as already demonstrated by the Defense's attempt to utilize a 
non-citizen interpreter in this case, it can take upwards to a year (if ever) to do the 
background investigation necessary for an appropriate security clearance to be granted. 
Several months have already been lost in the trial preparation process awaiting the 
granting of this clearance (which has still not been obtained). Protocol and procedures 
cannot be disregarded when it comes to national security. The time commitment for 
obtaining a security clearance would not be consistent with Section 4(A)(5)(c) of MCO 
No. 1 where the Presiding Officer is tasked to ensure an expeditious trial where the 
accommodation of counsel does not delay the proceedings unreasonably. 

In the court-martial setting, Rule for Court-Martial 502(d)(3) requires that a 
civilian counsel representing an accused be "[a] member of the bar of a Federal court or 
of the bar of the highest court of a State." Absent such membership, the lawyer must be 
authorized by a recognized licensing authority to practice law and must demonstrate to 
the military judge that they have the demonstrated training and familiarity with criminal 
law applicable to courts-martial. RCM 502(d)(3)(B). For practical purposes, the civilian 
counsel must in fact be a lawyer who is a "member in good standing of a recognized bar." 
United States v. Jackson, 54 M.J. 527,535 (N.M. Ct. Crim. App. 2000). The 
Prosecution is unaware of any caselaw questioning the propriety of these conditions. The 
decisions of military and other federal courts reflect that admission to practice is a 
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necessary indicia that a level of competence has been achieved and reviewed by a 
competent licensing authority. United States v. Steele, 53 M.J. 274 (2000). 

The United States Supreme Court has held that federal district courts can regulate 
the admission of people to its own bar so long as these regulations are consistent with 
"the principles of right and justice." Frazier v. Heebe, 482 U.S. 641,645 (1987). Greater 
approval is given to regulations restricting outside attorneys coming into other "state" 
courts as opposed to other federal courts as the laws and procedures may differ 
substantially from state to state. Id. at 647. These differences in laws and procedures are 
of even greater significance in our case as the laws of Yemen differ dnunatically fiom 
our laws and procedures. Depending on the qualifications of the yet unnamed proposed 
attorney fkom Yemen, it may almost be akin to permitting a lay person or non-licensed 
attorney to represent the Accused. A right to such representation is not recognized in 
U.S. domestic law. United States v. Grismore, 546 F.2d 844, 847 (10' Cir. 1976); United 
States v. Whitesel, 543 F.2d 1 176, 1 177-8 1 (6' Cir.. 1976); United States v. Kellev, 539 
F.2d 1199, 1201-03 (9" Cir. 1976). 

Part C of the Defense Memorandum appears to merge the concept or entitlement 
to self-representation with the entitlement to having another individual who does not 
meet the court's requisite qualifications represent the Accused. These two concepts 
require distinct analysis as the right to self-representation has an independent source in 
the structure and history ofthe Constitution. No such independent source can be found 
for the alleged right to the assistance of a non-qualified lawyer. Kellev, 539 F.2d at 1202. 

The limitations of MCO No. 1 with respect to requiring counsel to be a U.S. 
citizen are narrowly drawn. If the Accused truly desires an attorney from Yemen to play 
a role in strategizing for his Commission trial, this individual can be requested as a 
"foreign attorney consultant." Requests for "foreign attorney consultants" have been 
requested in two of the other three currently pending Commission cases and these 
requests have been granted. To date, the Accused has not submitted any such request. 

7. Conclusion. Current Military Commission Law does not permit the Accused to 
represent himself. Absent an amendment to current Commission Law, the Detailed 
Military Defense Counsel should be ordered by the Commission to represent the 
Accused. See Rule 1.16(c) of Navy Judge Advocate General Instruction 5803.1B 
(Professional Responsibility Instruction which requires continued representation when 
ordered by a tribunal or other competent authority notwithstanding good cause for 
terminating the representation). 

The Prosecution believes that an amendment to current Commission Law to 
permit self-representation is appropriate to bring the Commission in accord with the 
standards established for United States domestic courts as well as under Customary 
International Law. 

Exclusive representation by a yet unnamed attorney fiom Yemen should not be 
permitted. Military Commission Law does not permit this and Commission Law is 
narrowly tailored in this regard to promote national security as well as the "principles of 
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right and justice." Any request for a Yemen attorney to act as a foreign attorney 
consultant should be looked upon favorably assuming all preconditions are met. 

8. Attached Files. 

a. Chief Defense Counsel Memorandum dated 26 April 2004 
b. Moussaoui, Criminal No. 0 1 -455-A, Court Order of  November 14,2003 

(E.D. Va.). 
c. Proposed colloquy. 
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UNITED STATES OF AMERICA ) DEFENSE REPLY: 

v. 
1 
) RIGHT TO SELF- 
) REPRESENTATION, 

ALI HAMZA AHMAD SLLAYMAN AL BAHLUL ) RIGHT TO CHOICE OF 
) COUNSEL 
1 
) 8 October2004 

1.  Timeliness of Motion. 

This reply is being filed within the timeline established by the Presiding Officer. 

2. Legal Authority. 

a. United States v. Ray, 933 F.2d 307 (5th Cir. 1991) 
b. M c W e  v. Wiggins, 465 U.S. 168 (1984) 
c. ABA Standards for Criminal Justice, Standards 4-3.9 and 6-3.7, 
<htto:/hvww.abanet.ordcrimiust/standards/home.htm1> 
d. Military Order of Nov. 13,2001, 66 Fed. Reg. 57,833 § 4(c)(2) (Nov. 16, 

200 1) 
e. Military Commission Order (MCO) No. 1 
f. Arizona v. Fulminante, 499 U.S. 279 (1991) 
g. Rule for Courts-Martial (RCM) 502 
h. Soriano v. Hosken, 9 M.J. 22 1 (C.M.A. 1980) 
i. United States v. Jackson, 54 M.J. 527 (2000) 
j. United States v. Steele, 53 M.J. 274 (2000) 
k. UnitedStates v. Grismore, 546 F.2d 844 (10th Cir. 1976) 
1. UnitedStates v. Whitesel, 543 F.2d 1176 (6th Cir. 1976) 
m United States v. Kelley, 539 F.2d 1 199 (9th Cir. 1976) 
n. Frazier v. Heebe, 482 U.S. 641 (1987) 
o. Military Commission Instruction (MCI) No. 8 

3. Analvsis. 

a. Standby Counsel. 

As the government correctly notes, the practice of appointing standby counsel to 
assist the pro se defendant has been recognized by domestic and international courts. 
Although useful in such cases, "the proper role of standby counsel is quite limited." 
United States v. Ray, 933 F.2d 307,3 12- 13 (5th Cir. 199 l), citing McKasRle v. Wiggins, 
465 U.S. 168, 177-78 (1984). 
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Standby counsel does not represent the defendant. The defendant 
represents himself, and may or may not seek or heed the advice of the 
attorney standing by. As such, the role of standby counsel is more akin to 
that of an observer, an attorney who attends the trial or other proceeding 
and who may offer advice, but who does not speak for the defendant or 
bear responsibility for his defense. 

United States v. Ray, 933 F.2d at 3 13 (emphasis in original). 

If the military commission determines that appointment of standby counsel is appropriate, 
the commission must be cognizant of the limited authority of standby counsel to speak 
for the accused. The commission must also define the role of standby counsel, consistent 
with the desires of the accused, so that all parties understand the responsibilities of 
standby counsel. 

(1)  Defining the Role of Standby Counsel. 

In exercising its discretion, the commission should consider the desires of the 
accused in defining the parameters of standby counsel's role. The American Bar 
Association (ABA) Standards for Criminal Justice differentiate between standby counsel 
appointed to "actively assist7' a pro se accused and standby counsel whose duty it is to 
assist "only when the accused requests assistance," Standard 4-3.9, Obligations of 
Hybrid and Standby Counsel (visited Oct. 5,2004) 
<httP://abanet.orn/crirniustlstandards/dfunc blk.htrnl>. 

If an accused desires no assistance, then the latter, more passive role should be 
assumed by standby counsel. In this passive role, standby counsel should only be 
required to "bring to the attention of the accused matters beneficial to him . . . but should 
not actively participate in the conduct of the defense." Standard 4-3.9(b). If on the other 
hand the accused desires assistance, standby counsel should be authorized to "actively 
assist" the accused, but should nonetheless allow the accused to "make the final decisions 
on all matters, including strategic and tactical matters relating to the conduct of the case." 
Standard 4-3.9(a). In order to avoid confusion, the court should "notify both the 
defendant and standby counsel of their respective roles and duties." Standard 6-3.7(b), 
Standby Counsel for Pro Se Defendant (visited Oct. 5,2004) 
<httP://abanet.ordcrimiust~standards/trialiudrre.html>. 

(2) Defining the Role of the UUnwanted" Standby Counsel in the 
Context of Military Commission Proceedings. 

Although the accused should first be consulted regarding his desires, it is likely 
that he will object to the appointment of standby counsel. If so, any significant role 
played by standby counsel during military commission proceedings will undermine the 
accused's right to self-representation. Standby counsel's role should be limited to 
providing advice on routine procedural and evidentiary matters, and basic courtroom 
protocol. 
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In McKasHe v. Wiggins, the Supreme Court addressed the role of standby counsel 
who is present at trial "over the defendant's objection." 465 U.S. 168, 170 (1984). 
Because of the danger that multiple defense voices will confuse the defendant's message, 
the court recognized that limits must be placed on "the extent of standby counsel's 
unsolicited participation": 

First, the pro se defendant is entitled to preserve actual control 
over the case he chooses to present to the jury. This is the core of the 
Faretta right. If standby counsel's participation over the defendant's 
objection effectively allows counsel to make or substantially interfere with 
any significant tactical decisions, or to control the questioning of 
witnesses, or to speak instead of the defendant on any matter of 
importance, the Faretta right is eroded. 

Second, participation by standby counsel without the defendant's 
consent should not be allowed to destroy the jury's perception that the 
defendant is representing himself. 

M c K d e  v. Wiggins, 465 U.S, at 178 (emphasis in original). 

Unlike the ordinary criminal trial where issues of law are decided by a judge, 
outside the presence of the jury, military commissions are comprised of members who 
serve as both judge and jury. See Military Order of Nov. 13,200 I ,  66 Fed. Reg. 57,833 5 
4(c)(2) (Nov. I6,2001)("the military commission sit[s] as the triers of both fact and 
law"). Thus, all proceedings before a military commission will be in the presence of the 
"jury." The ever-present military commission "jury" is a major limitation on the role 
which can be played by standby counsel. 

Standby counsel's participation in the presence of the jury is "more problematic" 
than participation outside the jury's presence because "excessive involvement by counsel 
will destroy the appearance that the defendant is actingpro se." McKaskle v. Wiggim, 
465 U.S. at I 8 1. In the presence of the jury, standby counsel, even over the accused's 
objection, may assist the accused "in overcoming routine procedural or evidentiary 
obstacles to the completion of some specific task, such as introducing evidence or 
objecting to testimony, that the defendant has clearly shown he wishes to complete . . . 
[and] to ensure the defendant's compliance with basic rules of courtroom protocol and 
procedure." Id. at 183. When standby counsel ventures beyond these basic procedural 
functions, the accused's self-representation rights are eroded. 

(3) Standby Counsel Cannot Represent the Accused a t  Closed 
Sessions Without the Accused's Consent. 

Without the consent of the accused, representation by standby counsel during 
closed sessions, from which the accused has been excluded, would violate the accused's 
right to self-representation. Closed sessions of commission proceedings are allowed for a 
variety of reasons. MCO No. 1, para. 6,B.(3)(proceedings may be closed to protect 
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classified information or other information protected by law; the physical safety of 
participants; intelligence and law enforcement sources, methods, or activities; and other 
national security interests). Participation by standby counsel, on behalf of the accused, at 
these merits-phase, closed proceedings would undermine the notion that the accused was 
representing himself and would prevent the accused fiom making important tactical and 
strategic decisions regarding his defense. Such a role would violate not only part two of 
the McKasRIe test, but part one as well by "effectively allow[ing] counsel to make or 
substantially interfere with any significant tactical decisions, or to control the questioning 
of witnesses, or to speak instead of the defendant on any matter of importance." 
McKasRIe v. W i g g ,  465 U.S. at 178. Such a role would also signal that the military 
commission "cannot reliably serve its function as a vehicle for determination of guilt or 
innocence, and no criminal punishment may be regarded as fundamentally fair." Arizona 
v. Fulminante, 499 U.S. 279,310 (199l)(discussing impact on a criminal trial of a 
structural defect such as denial of the right to self-representation). 

Excluding the accused fiom the courtroom violates international and domestic 
standards of a fair trial on many levels, not the least of which include the accused's self- 
representation rights. Furthermore, representing an accused over his objections at a 
closed hearing and outside of the accused's presence presents difficult ethical issues 
which standby counsel would need to resolve with his state bar and military ethics 
advisors. 

b. Choice of Counsel 

The Prosecution readily admits that domestic and international law recognize an 
accused's right to self-representation. In deference to this fact, the Prosecution agrees 
that "an amendment to current Commission Law to permit self-representation is 
appropriate to bring the Commission in accord with standards established for the United 
States domestic courts as well as Customary International Law." 

Similarly, the Prosecution does not appear to dispute that domestic and 
international law recognize an accused's right to representation by counsel of his choice. 
Indeed, the Prosecution does not even address, let alone question, the international 
authority for this right. Curiously, though, the Prosecution does not believe that this right 
deserves the same recognition, and opposes an amendment to bring the military 
commission into line with this standard. The Prosecution's arguments opposing this 
amendment, however, are both woefully incomplete and unconvincing. 

In arguing that foreign counsel should not be allowed to appear before a military 
commission the Prosecution relies in large part on RCM 502(d)(3). The Prosecution 
draws an analogy between qualifications that apply to a civilian lawyer seeking to appear 
before a court-martial and qualifications it believes should apply to a civilian lawyer 
seeking to appear before a military commission. It then concludes that "[Qor practical 
purposes, the civilian counsel must in fact be a lawyer who is a 'member in good 
standing of a recognized bar,'" apparently seeking to imply that only a domestic state or 
federal bar qualifies as a "recognized bar." 
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Contrary to this implication, however, the Rules for Courts-Martial specifically 
contemplate allowing foreign attorneys to appear. The Discussion section immediately 
following RCM 502(d)(3)@) states "[iln making such a determination -particularly in 
the case of civilian counsel who are members only of a foreign bar - the military judge 
should also inquire . . . " (emphasis added). The Discussion section is not binding 
authority, but it is unquestionably relevant. Although the Prosecution does not 
acknowledge if the fact is that the very RCM it cites in opposition to foreign counsel 
appearing before a military commission actually supports the view that choice of counsel, 
even including choice of foreign counsel, is a right that should be respected. 

Further, the Court of Appeals for the Armed Forces (then the Court of Military 
Appeals) addressed this very issue over 20 years ago, and held that "a member of a local 
bar in a foreign country may be qualified to represent a military accused at a court- 
martial." Soriano v. HosRen, 9 M.J. 221,222 (C.M.A. 1980). The Court went on to write 
that "[ilt is the military judge assigned to the court-martial who must make the 
determination whether such a lawyer is minimally qualified to act as civilian, counsel." 
Id Finally, in direct contradiction of the Prosecution's argument the Court stated ''[wle 
do not anticipate that the military judge will establish any per se disqualification with 
respect to any recognized foreign bar or act on an individual basis in a niggardly 
fashion." Id. 

Significantly, none of the cases cited by the Prosecution actually dealt with 
foreign attorneys. Rather, the cases arose in the context of domestic civilian attorneys 
accused of providing ineffective assistance of counsel (United States v. Jackson, 54 M.J. 
527 (2000); United States v. Steele, 53 M.J. 274 (2000)), or people requesting to be 
represented by lay persons (Unitedstates v. Grismore, 546 F.2d 844,847 (10th Cir. 
1976); United States v. Whitesel, 543 F.2d 1 176, 1 177-81 (6th Cir. 1976); United States v. 
Kelley, 539 F.2d 1199,1201-03 (9th Cir. 1976). While one of the cases the Prosecution 
cited does have relevance, that case stands for the proposition that rules precluding 
otherwise qualified attorneys from practicing in a particular court should be related to 
legitimate objectives. Frazier v. Heebe, 482 W.S. 641,645 (1987)(emor to prohibit 
attorney residing in one state from practicing in federal court in another state when 
attorney qualified to practice law in state courts of both states). Frazier, therefore, 
appears to support Mr. a1 Bahlul's request more than it does the Prosecution's opposition. 

The Prosecution's remaining arguments against recognition of this right are 
similarly unpersuasive. While a security clearance for a foreign counsel might take a 
significant amount of time, the Prosecution is already aware that such need not be the 
case - Mr. Kenny, the Foreign Attorney Consultant for Mr. David Hicks, was able to 
obtain a security clearance allowing him to participate in military commission 
proceedings within a matter of weeks. Further, although we have been waiting quite 
some time for a security clearance for a foreign national interpreter we seek to hire, there 
is every reason to believe that the process might have been much quicker had a 
government official associated with the military commissions taken a personal interest. 
Since the clearance request has instead been delegated to an inexperienced civilian firm 
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operating under contract, it is not clear that such a lengthy process is inevitable. Finally, 
even a slow clearance procedure does not justify continuing to bar foreign attorneys. 
Almost every aspect of the painfully slow military commission process has moved to date 
according to the Government's timetable. Given that, the Prosecution's reliance on MCO 
No. 1's provision against unreasonable delay is scant support for denying Mr. al Bahlul's 
right to representation by counsel of his choice. 

The military commission is certainly free to reserve the right to decide whether a 
particular civilian counsel is qualified. Recognizing that there are differences in laws and 
procedures between military commissions and the laws of Yemen, however, hardly 
supports the Prosecution's conclusion that allowing a Yemeni attorney to appear before 
the commission "may almost be akin to permitting a lay person or non-licensed attorney 
to represent the Accused." Being qualified to conduct cases before the courts of a 
defendant's country was sufficient to permit a counsel to represent persons at 
~ure rnber~ ' ,  and little more than that is required by RCM 502 (d)(3)(B). There is no 
reason to accept the view that all Yemeni attorneys are by definition incompetent to 
provide representation before a military commission. Mr. al Bahlul's right to find a 
qualified Yemeni attorney to represent him should be recognized. 

c. The Miiitary Commission Must Rule on Mr. a1 Bahlul's Requests 

Section 4(A)(5)(d) of MCO No. 1 and paragraph 4(A) of MCI No. 8 authorize the 
Appointing Authority to decide interlocutory questions certified by the Presiding Officer. 
Both provisions state that a question "the disposition of which would affect a termination 
of proceedings with respect to a charge" is a mandatory question that "shall" be certified 
to the Appointing Authority. Both provisions also allow that the Presiding Officer "may" 
certify other interlocutory questions that the Presiding Officer deems appropriate. 

With respect to the latter class of questions, the Appointing Authority has 
determined that a Presiding Officer can exercise his discretionary authority to certify 
interlocutory matters only after the full military commission has ruled on the question. 
Memoranda from Appointing Authority to Presiding Officer on Interlocutory Questions 
1-5 of 5 October 2004. This is based on the military commission's role as the adjudicator 
of all questions of fact and law. Id. Consequently, if the disposition of an issue cannot 
affect a termination of proceedings with respect to a charge, the matter is not properly 
raised as a discretionary interlocutory question until after it has been addressed by the full 
commission. Id 

Of the two classes of interlocutory matters, any questions involving Mr. al 
Bahlul's representation requests would be discretionary. Mr. a1 Bahlul challenges the 
legality of military commission procedures that are inconsistent with domestic and 
international law. Regardless of how these challenges are decided, there is no way that 
the outcome might affect a termination of the proceedings against him. Whoever 

' Rule 7(a), Rules of Procedure Adopted by Military Tribunal I in the Trial of the Medical Case; Rule 7(a). 
Uniform Rules of Procedure, Military Tribunals, Nuremberg, Revised to 8 January 1948. 
(httpJI~~~.yale.edu/la~~eW8~alon/imt/im. 
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represents him, Mr. a1 Bahlul will still be facing the same charge. Thus, these matters do 
not qualify for mandatory interlocutory certification, and any certification of the issues 
must follow the procedures established for discretionary questions. 

Since the issues raised by Mr. a1 ~ahlul 's  representation requests fall squarely 
within the military commission's power and obligation to decide questions of law, no 
interlocutory certification procedure is available until after the commission has 
discharged its duty.2 Contrary to the Presiding Officer's apparent intent to pass these 
issues directly to the Appointing Authority, therefore, the military commission must 
decide the legality of the challenged rules first. 

d. Timely Resolution of Mr. a1 Bahlul's Requests is Critical 

Despite concerns recently expressed by the Chief Defense Counsel, Mr. a1 Bahlul 
continues to be denied the opportunity to participate in the on-going process addressing 
legal matters affecting the military commissions. Memorandum from Chief Defense 
Counsel to Appointing Authority, "Preservation of Right to Full and Fair Trial by 
Military Commissions in the case of Ali Hamza Ahmad Sulayman a1 Bahlul," of 23 
September 2004. The issues that have been and soon will be addressed are critical to the 
development of the military commission process, and the decisions will substantively 
impact Mr. a1 Bahlul's rights in that process. Id. Apparently, the longer resolution of 
Mr. a1 Bahlul's representation issues are delayed the longer he will be shut out of the 
development process. Consequently, the military commission should expeditiously 
address the legal questions posed by Mr. a1 Bahlul's representation requests. 

4. Attached Files. 

a. Memoranda from Appointing Authority to Presiding Officer, Interlocutory 
Questions 1-5, of 5 October 2004. 

b. Memorandum from Chief Defense Counsel to Appointing Authority, 
"Preservation of Right to Full and Fair Trial by Military Commission in the case of Ali 
Hamza Ahmad Sulayman a1 Bahlul" of 23 September 2004 

Is1 
Philip Sundel 
LCDR, JAGC, USN 
Detailed Defense Counsel 

Is/ 
Mark A. Bridges 
MAJ, JA 
Assistant Detailed Defense Counsel 

Counsel acknowledge that there may be practical difficulties involved with the military commission 
passing on legal matters prior to voir dire and challenges. Such difficulties would not change the nature of 
the underlying legal questions, however, and cannot justify interlocutory certification in violation of 
established procedures, although they might be evidence of a structural defect in the process. See Arizona 
v. Fulminunte, 499 U.S. 279,309-3 10 (199l)(participation of trial judge who was not impartial affected 
entire course of trial.) 

Page 52 of 1 14 
RE 119 (a1 Bahlul) 

Page 56 of 1 37 

Page 21 8 



Sent: Wednesday, October 13, 2004 11:16 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

Is your intent still to submit this as a "certified interlocutory 
question" as you indicated during the 26 August 2004 hearing? 

V/r 
LCDR Sundel 
Detailed Defense Counsel 
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From: Pete Brownback - 
-- 

Sent: Wednesday, October 13, 2004 15:45 
To: 'Hodges, ~eith' ; 1- Sundel, Philip, LCDR, DoD 

OGC 

Subject: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

LCDR Sundel, 

1. If the Appointing Authority makes a ruling, there will be no need 
for an interlocutory question. 

2. If t h e  Appointing Authority does not make a ruling, the issue will 
be presented to the Connnission for decision. 

3. I do not, at this time, intend to send the matter as an 
interlocutory question to the Appointing Authority prior to the Commission 
acting upon the matter. 

4. I am, however, quite willing to listen to any input from the 
parties. 

COL Brownback 
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From: Sundel, Philip, LCDR, DoD OGC 

Sent: Thursday, October 14, 2004 11:45 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

There is a need for Mr. a1 Bahlul's representation issues to be placed 
squarely before a decision maker. You have indicated that you will not allow 
the military commission to address these matters, and that you do not intend to 
certify the issue to the Appointing Authority. This leaves Mr. a1 Bahlul's case 
in a "no-man's-land" with no one accepting responsibility to decide the issue of 
his right to self-representation. 

Mr. a1 Bahlul made his request to be allowed to represent himself to the 
military commission, We have filed a Memorandum of Law and a Reply with the 
military commission. We believe that the matter is presently before the 
military commission, and that the commission needs to address it. 

However, you have indicated that you believe the request must be addressed by 
the Appointing Authority or a higher power. If that is still your belief, then 
the matter needs to in fact be presented to the Appointing Authority. 
Certifying the issue to him as an interlocutory question would appear to be the 
only mechanism to formally place it before the Appointing Authority (though I 

' 

again reiterate that we disagree with the legality of that course of action). 
Simply assuming that he is aware of it, and hoping that he elects to take it up, 
does not seem like a judicious approach. 

Along those lines, it is worth remembering that this matter has already been 
before the Appointing Authority for five months. Unfortunately, we have 
received no response or status update on our mid-May request for a rule change. 
Consequently, we are concerned with a plan that may rely on an assumption that 
the Appointing Authority will choose to take this up because it is the right 
thing to do. 

The Prosecution has acknowledged that it is not sure whether the 
representation issues should be addressed by the military commission or the 
Appointing Authority. We believe that concession, along with the arguments 
contained in our Reply brief, should be enough to return the matter to the 
commission. 

Regardless of how you choose to handle this, though, it must be clear what 
authority is responsible for deciding Mr. a1 Bahlul's representation issues. 
Allowing them to possibly languish in a gray area between the military 
commission and the Appointing Authority is unacceptable. 

LCDR Sundel 
Detailed Defense Counsel 
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Subject: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 
Date: Thursday, October 14, 2004 1:43 PM . 

MessageLCDR Sundel, 

1. I am very sensitive to Mr. aL Bahul's situation -- as evidenced by my 
actions and directions thus far. Mr. Hodges and I have been monitoring the 
self-representation issue. During and immediately after Mr. A 1  Bahlul's 
appearance before the Commission in Guantanamo, I believed that the correct and 
most efficient route to see if Mr. aL Bahul could get what he wanted was to see 
if the rules could and would be changed. That is why that course of action was 
pursued. 

2. Please look again at paragraph 2 of my note of 13 Oct 2004 (below). At some 
point the matter will be placed before the Commission, unless action is taken by 
other authorities. If I thought that submitting an Interlocutory Question would 
hasten the process, I would submit an IQ. 

3 .  I would suggest that detailed defense counsel work with the prosecution to 
assemble all the documents and filings concerning the right to self- 
representation into one place, so that it will be ready for the Commission to 
hear. Although the docket is not final, I expect Mr. A 1  Bahlul to be part of the 
November motions session. 

4. Since detailed defense counsel and the prosecution seem to be in accord on 
the right to self-representation, I would also urge detailed defense counsel and 
the prosecution to consider and discuss the problems involved in the matter of a 
defendant, who rejects representation, presenting his position before a body 
that under the current state of Commission Law requires representation. I feel 
certain that the Commission would welcome constructive suggestions on this 
matter. 

5. Finally, please be prepared to explain where you and MAJ Bridges stand with 
your Bars and with the Department of Defense with regard to presenting these 
matters before the Commission. I am not asking for you to address these matters 
now, .but to think about how they might be addressed if and when the time comes. 

COL Brownback ----- Original Message ----- 
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Sent: Thursday, October 14, 2004 11:45 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

There is a need for Mr. a1 Bahlul's representation issues to be placed 
squarely before a decision maker. You have indicated that you will not allow 
the military commission to address these matters, and that you do not intend to 
certify the issue to the Appointing Authority. This leaves Mr. a1 Bahlul's case 
in a "no-man's-land" with no one accepting responsibility to decide the issue of 
his right to self-representation. 

Mr. a1 Bahlul made his request to be allowed to represent himself to the 
military commission. We have filed a Memorandum of Law and a Reply with the 
military commission. We believe that the matter is presently before the 
military commission, and that the commission needs to address it. 

However, you have indicated that you believe the request must be addressed by 
the Appointing Authority or a higher power. If that is still your belief, then 
the matter needs to in fact be presented to the Appointing Authority. 
Certifying the issue to him as an interlocutory question would appear to be the 
only mechanism to formally place it before the Appointing Authority (though I 
again reiterate that we disagree with the legality of that course of action). 
Simply assuming that he is aware of it, and hoping that he elects to take it up, 
does not seem like a judicious approach. 

Along those lines, it is worth remembering that this matter has already been 
before tlie Appointing Authority for five months. Unfortunately, we have 
received no response or status update on our mid-May request for a rule change. 
Consequently, we are concerned with a plan that may rely on an assumption that 
the Appointing Authority will choose to take this up because it is the right 
thing to do. 

The Prosecution has acknowledged that it is not sure whether the 
representation issues should be addressed by the military commission or the 
Appointing Authority. We believe that concession, along with the arguments 
contained in our Reply brief, should be enough to return the matter to the 
commission. 

Regardless of how you choose to handle this, though, it must be clear what 
authority is responsible for deciding Mr. a1 Bahlul's representation issues. 
Allowing them to possibly languish in a gray area between the military 
commission and the Appointing Authority is unacceptable. 
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LCDR Sundel 

Detailed Defense Counsel 

----- Oriainal Messaae----- 
- - 

2 -  - -  

From: Pete ~rownback-- 
Sent: Wednesday, October 13, 2004 15:45 
To: lHodges, ~ e i t h ' ;  Sundel, Philip, LCDR, DoD 

LCDR Sundel, 

1. If the Appointing Authority makes a ruling, there will be no need 
for an interlocutory question. 

2. If the Appointing Authority does not make a ruling, the issue will 
be presented to the Commission for decision. 

3. I do not, at this time, intend to send the matter as an 
interlocutory question to the Appointing Authority prior to the Comnission 
acting upon the matter. 

4. I am, however, quite willing to listen to any input from the 
parties. 

COL Brownback ----- Oriqinal Messaqe ----- 

Sent: Wednesday, October 13, 2004 11:16 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

Is your intent still to submit this as a "certified interlocutory 
question" as you indicated during the 26 August 2004 hearing? 

V/r 
LCDR Sundel 
Detailed Defense Counsel ----- Original Message----- 
From: Pete Brownback - 
Sent: Wednesday, October 13, 2004 10:47 
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V - 2  &L I 

To: - Sundel, Philip, LCDR, DoD OGC; 'Hodges, 
.Subject: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Thank you for the reply. 

Mr. Hodges will inventory this motion as one pending before the AA 
- with a note that it is one the Commission may ultimately have to resolve. 

COL Brownback 

Sent: Wednesday, October 13, 2004 10:30 AM 
Subject: RE: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Sir, 

COL Gunn sent a memo to the AA on 23 Sep 04 raising the issue that 
the Accused is being denied participation in this Commission. The AA in a 
responsive memo of 30 Sep 04 said the Accused was not being denied the ability 
to participate and that he would take the matter under advisement. 

In response to Mr. Hodge's questions - my answer is that I don't 
know. 

----- Original Message----- 
From: Pete Brownback 
Sent: Wednesday, Oct 
To : Sundel, Philip, LCDR, DoD OGC; 

'Hodges, Keith' 

Subject: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 
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CDR = 
1. It does not appear to me that Mr. Hodges was soliciting any 

litigation by email. His question was: 

Is this issue in the Presiding Officer's (Commission members) "box", 
or is this matter waiting resolution by the Appointing Authority? 

On matters such as this, Mr. Hodges is authorized to act on my 
behalf. If you have a legal reason not to answer a question he presents to you, 
tell him the legal reason. If you're not happy with his response, tell me about 
it. 

2. Please answer Mr. Hodges' question so that he can continue to 
get these motions in order. Constructing and deconflicting the motions 
inventories for these cases is not an easy task and will benefit all . 

COL Brownback 

To: Sundel, Philip, LCDR, DoD OGC ; 'Hodqes, Keith' ; 'Pete 

Subject: RE: Defense Reply Brief-- Representation (US v. a1 
Bahlul) 

Sir, 

The Prosecution is prepared to discuss these issues on the 
record. We are opposed to litigating this issue via email. While we agree with 
the Defense position that the right to pro se representation is recognized in 
other forums, it appears we have lost sight of the fact that current detailed 
military defense counsel do at this point in time represent the Accused and 
should continue to do so until relieved by competent authority. 

CDR = ----- Original Message----- 
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From: Sundel, Philip, LCDR, DoD OGC 
Sent: Friday, October 08, 2004 11:54 

Subject: RE: Defense Reply Brief-- Representation (US v. a1 
Bahlul) 

Sir, 

We believe that the full military commission must rule on the 
legality of regulations that preclude an accused from representing himself or 
being represented by a foreign attorney. We believe that until the military 
commission rules the matter may not properly be certified as an interlocutory 
question. 

V/ r 
LCDR Sundel 
Detailed Defense Counsel ----- Original Message----- 
From: Hodges, Keith - 
Sent: Fridav, October 08, 2004 11:42 
To: sunde1.-~hili~. LCDR. DoD OGC; Pete Brownback 

OGC 
Subject: RE: Defense Reply Brief-- Representation (US v .  a1 

Bahlul) 

Let me be sure I know where we are on this issue. 

Is this issue in the Presiding Officer's (Commission members) 
"box", or is this matter waiting resolution by the Appointing Authority? 

I appreciate that counsel could submit a matter to the PO 
after AA action, or perhaps along with it, but I just want to know where we are 
on the pro se question so I know who is going to answer the mail. 

Thank you. 

Keith Hodges ----- Original Message----- 
From- ~undel, philip, LCDR, DoD OGC 

[mailto:- 
Sent: Friday, October 08, 2004 11:24 AM 
To: ' Pete ~kownback' 
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Subjec t :  Defense Reply Brief- -  Represen ta t ion  (US v. a 1  
Bahlul)  

S i r ,  

Attached p l e a s e  f i n d  o u r  Reply and c o p i e s  o f  t h e  six 
a t t a c h e d  documents. 

V / r  
LCDR Sundel 
De ta i l ed  Defense Counsel ----- O r i g i n a l  Message----- 

From: 
Sent :  Fr iday,  October 01, 2004 16:59 
To: Brownback, Pe te r  

OGC; Br idges ,  Mark, M A J ,  DoD OGC 
Sub jec t :  AL BAHLUL - PROSECUTION PRO SE RESPONSE 

S i r ,  

At tached i s  t h e  Prosecut ion response t o  t h e  de fense  
memorandum of  law re p r o  se r e p r e s e n t a t i o n ,  wi th  t h r e e  a t t achments .  

LtCol USMC 

Prosecu tor ,  O f f i c e  of M i l i t a r y  Commissions 

Department of  Defense 

Phone: - 
  ax: - 
E-mail: - 
SIPR: - 
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Date: Monday, October 18, 2004 2:09 PM 

Message . 

United States of America v. A1 Bahlul 

1. Detailed defense counsel will brief the issue of self-representation by Mr. 
A1 Bahlul to the Commission, using the procedures established in POM 4-2. The 
defense brief may consist of briefs and other matters already filed with the 
Appointing Authority on this issue. If so, a cover document meeting the 
formatting requirements of POM 4-2 will accompany all the matters the defense 
wishes the Commission to consider. (Counsel will not presume that matters 
previously sent to the Presiding Officer as courtesy copies are before the 
Commission.) The initial brief will be sent prior to 1700 hours, 22 October 
2004. The response and reply will follow in accordance with POM 4-2. The 
prosecution may provide as its response any matters that may have filed with the 
Appointing Authority, in the same fashion as provided above for the defense. 
Any questions about this filing requirement should be forwarded to Mr. Hodges 
immediately. 

2. In addition to the filings required by paragraph 1 above, detailed defense 
counsel and the prosecution will address the questions and issues listed in 
paragraph 4 below in a separate filing. The questions and issues listed will be ' 

addressed in this separate filing, even if counsel believe that the matters have 
been previously addressed. The style of the filing will be in accordance with 
POM 4-2 with the subject: Answers to Presiding Officer's Questions on the Issue 
of Self-Representation. Other than that, the filing does not have to be in any 
particular format. Each of the questions or issues listed below, however, will 
be in a separate paragraph or section - head-noted by the question or issue 
being addressed. Detailed defense counsel and the prosecution will file and 
present their views not later than 1200 hours, 25 October 2004 to the Presiding 
Officer and the Assistant only. When both filings are received, the Assistant 
will ensure that each counsel has the filing of opposing counsel, and counsel 
will be permitted to reply to the filings. Any questions about this filing 
requirement should be forwarded to Mr. Hodges immediately. 
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3. Notwithstanding that the initial filings will be sent simultaneously to the 
Presiding officer before being served on opposing counsel, counsel are 
encouraged to consult with each other in their initial filings to see if both 
agree to the answer. For example, if counsel for both sides agree that a certain 
procedure would meet the requirements of law, counsel may cause their initial 
filings to reflect such an agreement. Any questions about making joint filings 
should be forwarded to Mr. Hodges immediately. 

4. Issues and questions to be addressed. 

a. A candid consideration of the evidence and a statement by counsel 
concerning whether they believe any closed sessions or presentation of protected 
information will be necessary. Part of the answer to this issue will be an 
explicit statement that a closed session or presentation of protected 
information is, is not, or may be required. 

b. The procedural problem involved in having the Commission determine the 
issue of self-representation when the Commission has not been subject to voir 
dire on behalf of Mr. A1 Bahlul. (That is, for the Commission to decide a 
question of fact or law, the Commission has to be established. Assume that for 
the Commission to be established it should be subject to voir dire and a 
decision on challenges. Who will represent Mr. A1 Bahlul in this process when 
the question presented to the Commission is who is representing him?) 

c. Should the Appointing Authority consider the challenges made in US v. 
Hamdan and US v. Hicks as reflecting the challenges of any competent counsel and 
use them for US v. A1 Bahlul? Additionally, assuming that members originally 
appointed to sit on the defendant's trial were challenged and removed in the 
cases of Hamdan and Hicks, are those members required to be available for voir 
dire in US v. aL Bahul? 

d. Is self-representation required in order to provide Mr. A1 Bahul a 
full and fair trial, and the authority that requires allowing the defendant to 
represent himself notwithstanding the current state of Commission Law? 

e. A.re current detailed defense counsel permitted or required to argue 
the issue of self-representation to the Commission, given Mr. A1 Bahlul's 
expressed desire that he does not wish detailed counsel to represent him? 

f. If detailed defense counsel are permitted or required to represent the 
defendant on the limited issue of whether self-representation shall be allowed, 
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and detailed defense counsel believe that self-representation is not in the 
defendant's best interests, can or should detailed defense counsel argue in 
favor of self-representation? 

g. If detailed defense counsel are permitted or required to represent the 
defendant on the limited issue of whether self-representation shall be allowed, 
and detailed defense counsel believe that self-representation would deprive the 
defendant of a full and fair trial, can or should detailed defense counsel argue 
in favor of self-representation? 

h. Assuming that Mr. A1 Bahlul is allowed to represent himself, what 
procedures might be used if there is a closed session from which the defendant 
is excluded and at which evidence is presented to the Commission that the 
Commission might consider? The answer to this issue will not be limited to only 
an assertion there should be no closed sessions. 

i. Assuming that Mr. A1 Bahlul is allowed to represent himself, how would 
stand-by counsel be appointed and how they would communicate with Mr. A1 Bahlul? 

j. Assuming that Mr. A1 Bahlul is allowed to represent himself, how would 
the issues of access to evidence be handled? 

k. Assuming that Mr. A1 Bahlul is allowed to represent himself, is there 
any requirement that those matters to which the defense is entitled under 
Commission Law - less classified or protected information - must be translated 
into the defendant's language? 

1. Assuming that Mr. A1 Bahlul is allowed to represent himself, is there 
any requirement that the accused be allowed access to that information or those 
sessions that he would not have access to were he being represented by detailed 
defense counsel under the current state of Commission Law? 

m. Assuming that Mr. Al Bahlul is allowed to represent himself, what are 
the consequences of, possible uses of, and ability of the Commission to consider 
any and all statements made by Mr. A1 Bahlul, while representing himself at 
times when Mr. a1 Bahul is not a witness? 

n. Assuming that Mr. A1 Bahlul is allowed to represent himself, the 
methods by which Mr. A1 Bahlul would be able to control his notes and other 
working documents given his current status and security precautions taken with 
detainees? 
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o .  Any other problems or i s s u e s  which might a r i s e  from allowing Mr. A 1  
Bahlul t o  represent h imse l f .  

Peter E .  Brownback I11 

COL, JA 

Presiding Off icer  
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) DETAILED DEFENSE 
UNITED STATES OF AMERICA ) COUNSEL'S ANSWERS 

) TOPRESIDING 
v. ) OFFICER'S QUESTIONS 

) ON THE ISSUE OF 
) SELF-REPRESENTATION 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 22 October 2004 

1. Pursuant to direction of the Presiding Officer of 18 October 2004, detailed defense 
counsel provide the following responses to the questions presented. 

2. Letters comspond to that proceeding each question posed in the 18 October message: 

a. A candid consideration of the evidence and a statement by counsel concerning 
whether they believe any closed sessions or presentation ofprotected information will be 
necessary. Part of the answer to this issue will be an explicit statement that a closed 
session or presentation of protected infbrmation is, is not, or may be required 

It is our understanding that detailed defense counsel have not yet received all of the 
evidence in this case. Additionally, we have not interviewed any potential witnesses, 
have not begun a pretrial investigation, and do not know what evidence the Prosecution 
intends to present at trial. Further, defense counsel have no way of predicating what trial 
evidence will ultimately be considered "protected," and what if any "protected 
information" will be limited to closed sessions. Consequently, at this stage it is 
impossible for counsel to know whether any closed sessions will be required. 

b. The procedural problem involved in having the Commission determine the issue of 
self-representation when the Commission has not been subject to voir dire on behalfof 
Mr. A1 Bahlul. (That is, for the Commission to decide a question of fact or law, the 
Commission has to be established. Assume that for the Commission to be established it 
should be subject to voir dire and a decision on challenges. Who will represent Mr. A1 
Bahlul in this process when the question presented to the Commission is who is 
representing him?) 

A regularly constituted court providing fundamental due process is structured so as to 
give it competence to address preliminary questions such as an accused's right to self- 
representation or representation by counsel of his own choice. Mr. a1 Bahlul's military 
commission must address his right to represent himself or be represented by counsel of 
his choosing before it can proceed with any other matters, including voir dire and 
challenges. Whether military commissions have been structured in a way to allow Mr. a1 
Bahlul's to do so is a matter that may not be answered until long after the commission 
proceedings have been completed. 
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c. Should the Appointing Authority consider the challenges made in US v. Hamdan and 
US v. Hicks as reflecting the challenges of any competent counsel and use them for US V. 

A1 Bahlul? Additionally, assuming that members originally appointed to sit on the 
defendant's trial were challenged and removed in the cases of Hamdan and Hicks, are 
those members required to be available for voir dire in US v. aL Bahul? 

The Appointing Authority has already acted on this issue. 

d. Is self-epresentation required in order to provide Mr. A1 Bahul ah11 and fair trial, 
and the authority that requires allowing the defendant to represent himself 
notwithstanding the current state of Commission Law? 

Yes, self-representation and representation by counsel of one's choosing are fundamental 
rights recognized in both domestic and international law as being essential parts of a fair 
criminal proceeding. Any military commission rule, instruction, or order to the contrary 
must be considered invalid and unenforceable as it would require a process which, by 
definition, would violate due process and the President's mandate that military 
commissions be full and fair. Further discussion of this matter can be found in the 
Memorandum of Law filed by detailed defense counsel on 2 September and 2 1 October 
2004, and the Reply brief filed on 8 October 2004. 

e. Are current detailed defense counselpermitted or required to argue the issue of self- 
representation to the Commission, given Mr. A1 Bahlul's expresed desire that he does 
not wish detailed counsel to represent him? 

Current detailed defense counsel are in a very difficult position with respect to what 
actions they may take on Mr. a1 Bahlul's behalf. While counsel are detailed to represent 
Mr. al Bahlul, they have never been accepted by him as his representative. Mr. al Bahlul 
has both instructed counsel and stated in open court that counsel are to take no actions on 
his behalf. Under applicable rules of professional responsibility, counsel would appear to 
be precluded from arguing the issue of self-representation on Mr. al Bahlul's behalf. 

At the same time, there appears to be no mechanism for counsel to argue an issue to the 
military commission in any capacity other than as representatives of an accused. 

Finally, however, Mr. al Bahlul has been denied the means to effectively address this 
matter himself. Mr. al Bahlul has no access to legal or research material. Further, the 
majority of orders, instructions, and rules relevant to military commission have not been 
translated into Arabic, nor have any of the numerous documents and electronic massages 
that have been generated on various substantive aspects of military commissions. 
Finally, Mr. al Bahlul has not been kept apprised of any discussions or developments that 
have occurred since the 26 August 2004 hearing, and expressions of concern voiced both 
by detailed defense counsel and the Chief Defense Counsel that Mr. al Bahlul has been 
unfairly frozen out of military commission matters have resulted only in assumnces by 
the Appointing Authority that everything is fine, and that he would continue to monitor 
the situation. 
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_f: gdetailed dejense counsel are permitted or required to represent the defendant on the 
limited issue of whether self-representation shall be allowed, and detailed defense 
counsel believe that self-representation is not in the &jendant's best interests, can or 
should detailed defense counsel argue in favor of sewrepresentation? 

Mr. a1 Bahlul has a fundamental right to represent himself if he so chooses. As the 
United States Supreme Court recognized in Faretta v. California, the question is not 
whether others think that self-representation is the right choice, only whether an accused 
whishes to exercise that right. 

g. gdetailed defense counsel are permitted or required to represent the defendant on the 
limited issue of whether selflrepresentation shall be allowed, and detailed dejense 
counsel believe that self-representation would deprive the defendant of a fill and fair 
trial, can or should detailed defense counsel argue in favor of self-representation? 

The right of self-representation and the right to fundamental due process in a full and fair 
proceeding are not interchangeable, and they cannot be mutually exclusive. If Mr. a1 
Bahlul's choice to exercise his right to represent himself means that he will be denied a 
fair proceeding then the military commission process must be changed. Mr. a1 Bahlul 
cannot be denied one fundamental right because the structure of military commissions 
would then result in the denial of another fundamental right. 

h. Assuming that Mr. A1 Bahlul is allowed to represent himselfl what procedures might 
be used i f  there is a closed session from which the defeendant is excluded and at which 
evidence is presented to the Commission that the Commission might consider? The 
answer to this issue will not be limited to only an assertion there should be no closed 
sessions. 

Fundamental due process as well as domestic and international notions of fairness require 
that Mr. a1 Bahlul be present and allowed to represent himself during all proceedings, 
particularly those involving the presentation of evidence. Mr. a1 Bahlul chooses to 
exercise his right to represent himself, thus no one is available to act on his behalf in 
either open or closed sessions. While sessions from which the media and general public 
are excluded are permissible, there can be no sessions from which Mr. al Bahlul is 
excluded. 

i. Assuming that Mr. A1 Bahlul is allowed to represent himself; how would stand-by 
counsel be appointed and how they would communicate with Mr. A1 Bahlul? 

While there is presently no mechanism in place for the appointment of standby counsel, 
presumably the Appointing Authority, the General Counsel of the Department of 
Defense, or the Secretary of Defense would create a mechanism if the military 
commission directed such an appointment. Standby counsel could communicate with 
Mr. a1 Bahlul via the same interpreters and during similar face-to-face meetings as have 
previously been utilized. 
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j. Assuming that Mr. A1 Bahlul is allowed to represent himseg how would the issues of 
access to evidence be handled? 

Mr. a1 Bahlul must be allowed access to evidence. It would presumably be the 
responsibility of JTF-GTMO to create the mechanism for his reviewing, storing and 
handling such evidence in a way that does not interfere with his ability to represent 
himself. 

k. Assuming that Mr. A1 Bahlul is allowed to represent himseg is there any requirement 
that those matters to which the defense is entitled under Commission Law - less clmsifed 
or protected information - must be translated into the &fenatant's language? 

Pursuant to MCO No. 1 Mr. al Bahlul is entitled to have the proceedings and any 
documentary evidence translated into Arabic. In order to provide him a fair trial, Mr. a1 
Bahlul is also entitled to have translated into Arabic any other matters necessary to allow 
him to represent himself. 

I. Assuming that Mr. A1 Bahlul is allowed to represent himseg is there any requirement 
that the accused be allowed access to that information or those sessions that he would 
not have access to were he being represented by detailed defense counsel under the 
current state of Commission Law? 

In order to provide a fair process that comports with fundamental due process, Mr. a1 
Bahlul must be allowed access to any information necessary to allow him to represent 
himself. He must also be allowed to be present during any military commission 
proceeding. 

m. Assuming that Mr. A1 Bahlul is allowed to represent himreg what are the 
consequences of; possible uses of; and ability of the Commission to consider any and all 
statements made by Mr. A1 Bahlul, while representing himselfat times when Mr. a1 Bahul 
is not a witness? 

Since Mr. a1 Bahlul will not be testifying under oath while representing himself, nothing 
he says while doing so should be admissible as evidence against him. 

n. Assuming that Mr. A1 Bahlul is allowed to represent himreg the methods by which 
Mr. A1 Bahlul would be able to control his notes and other working documents given his 
current status and security precautions taken with detainees? 

The methods by which Mr. a1 Bahlul will be allowed to control his notes and other 
working documents must be determined by JTF-GTMO and implemented in such a way 
as to not interfere with his ability to represent himself. 

o. Any other problems or issues which might arise from allowing Mr. A1 Bahlul to 
represent himself: 
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Detailed defense counsel have no thoughts on other issues that might arise from 
recognizing Mr. a1 Bahlul's right to represent himself. 

Is1 
Philip Sundel 
LCDR, JAGC, USN 
Detailed Defense Counsel 
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) MEMORANDUM OF LAW: 
UNITED STATES OF AMERICA 1 

) RIGHT TO SELF- 
v. ) REPRESENTATION; 

) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 

1. Timeliness. 

This pleading is being filed within the timeline established by the Presiding 
Officer. 

2. Relief Souerht. 

Mr. a1 Bahlul wishes to represent himself. If he is denied that right, Mr. al Bahlul 
desires to be represented by a Yemeni attorney of his own choosing. Mr. a1 Bahlul does 
not wish to be represented by detailed defense counsel. 

a. During counsel's initial meetings with Mr. a1 Bahlul in April 2004, he stated 
that he did not want detailed defense counsel to represent him. 

b. Instead, he stated that he intended to represent himself before the commission. 

c. Consistent with Mr. al Bahlul's wishes, on 20 April 2004 detailed defense 
counsel requested that the Chief Defense Counsel approve a request to withdraw as 
detailed defense counsel. 

d. The Chief Defense Counsel denied the request to withdraw on 26 April 2004. 

e. Specifically, the Chief Defense Counsel found that MCO No. 1 and MCI No. 4 
required detailed defense counsel to represent the accused despite the accused's wishes. 

f. The most relevant provision cited by the Chief Defense Counsel states that 
detailed defense counsel "shall so serve notwithstanding any intention expressed by the 
Accused to represent himself." MCI No. 4, para. 3D(2). 

g. See also MCO No. 1, para. 4C(4)("The Accused must be represented at all 
relevant times by Detailed Defense Counsel.") 
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h. After our request to withdraw was denied by the Chief Defense Counsel, 
detailed defense counsel submitted a request to the Secretary of Defense, General 
Counsel of the Department of Defense, and Appointing Authority to modify or 
supplement the rules for commissions to allow for withdrawal of detailed defense counsel 
and recognize the right of self-representation. See attached memorandum, dated 11 May 
2004, entitled "Request for Modification of Military Commission Rules to Recognize the 
Right of Self-Representation, United States v. a1 Bahlul"). 

i. The Secretary of Defense, General Counsel, and the Appointing Authority have 
not responded to this request. 

j. Before the military commission on 26 August 2004, Mr. a1 Bahlul stated that he 
wished to represent himself. Transcript of 26 August 2004 Commission Hearing 
(Transcript) at 6, 7, 1 1, 15, 16, 18. 

k. Mr. a1 Bahlul went on to state that if he is prohibited from representing himself 
he desires to be represented by a Yemeni attorney of his own choosing. Transcript at 10, 
18-19. 

1. Finally, Mr. a1 Bahlul made clear that he did not wish to be represented by 
detailed defense counsel, and that he did not accept the services of detailed defense 
counsel. Transcript at 1 1, 16, 17, 19. 

A. An Accused has a Fundamental Right to Represent Himself Before a Military 
Commission. 

Binding treaty law, procedural rules for comparable international tribunals for the 
prosecution of war crimes, and United States domestic law all establish an accused's 
fundamental right to represent himself, and the concurrent right to refuse the services of 
appointed defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including directing the defense, 
rejecting appointed counsel, and conducting his or her own defense under certain 
circumstances." M. Cherif Bassiouni, Human Rights in the Context of CriminalJtcstice: 
IdentifLing International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 Duke J. Comp. & Int'l L. 235,283 (Spring 1993). Not since the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwilling accused. Faretta v. California, 422 U.S. 806, 82 1 (1 975). 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent himself in criminal proceedings.' ICCPR, Article 14(3)(d); AMCHR, Article 

' The United States has ratified the ICCPR (h~://www.unhchr.ch/p~r~port.pdf). The AMCHR and 
CPHRFF are cited as evidence of customary international law. 
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8(2)(d); CPHRFF, Article 6(3)(c); Bassiouni at 283. Representative of these three 
treaties is the ICCPR's mandate that "in the determination of any criminal charge against 
him, everyone shall be entitled . . . to defend himself in person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plain language of this provision 
establishes an accused's right to represent himself. 

The right of self-representation is enforced by the both of the current international 
tribunals established to prosecute violations of the law of war. The International 
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR) both allow for self-representation before the tribunal. 
Statute of the ICTY, Article 2 1 (4)(d); Statute of the ICTR, Article 20(4)(d). 

It is worth noting that the World War II international military tribunals also 
recognized the right of self-representation. The rules of procedure governing the 
Nuremberg military tribunals provided that "a defendant shall have the right to conduct 
his own defense.'' Similarly, the tribunal for the Far East recognized an accused's right 
to forgo representation by counsel except where the Tribunal believed that appointment 
of counsel was "necessary to provide for a fair trial.'d 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution, as well as English and Colonial jurisprudence, support the right of 
self-representation. In Farena v. California, the Supreme Court found that 'Yorcing a 
lawyer upon an unwilling defendant is contrary to his basic right to defend himself if he 
truly wants to do so." 422 U.S. at 807. In surveying the long history of English criminal 
jurisprudence, the Supreme Court concluded that only one tribunal "adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal proceedingn - the Star 
Chamber. Id. at 821. The Star Chamber which was of "mixed executive and judicial 
character" and "specialized in trying 'political' offenses . . . has for centuries symbolized 
disregard of basic individual rights." Id. 

Soon after the disestablishment of the Star Chamber the right of self- 
representation was again formally recognized in English law: 

The 1695 [Treason Act] . . . provided for court appointment of counsel, 
but only ifthe accused so desired. Thus, as new rights developed, the 
accused retained his established right 'to make what statements he liked.' 
The right to counsel was viewed as guaranteeing a choice between 
representation by counsel and the traditional practice of self- 
representation. . . . At no point in this process of reform in England was 
counsel ever forced upon the defendant. The common-law rule . . . has 

2 Rule 2(d), Nuremberg Trial Proceedings Vol. 1 Rules of Procedure (Nuremberg Proceedings); Rule 7(a), 
Rules of Procedure Adopted by Military Tribunal I in the Trial ofthe Medical Case (Medical Case); Rule 
7(a), Unibrm Rules of Procedure, Military Tribunals, Nuremberg, Revised to 8 January 1948 (Uniform 
Rules) (http:l/www.yale.edu/laweblavalon/imt/i). 

Article 9(c), Charter of the International Military Tribunal for the Far East (Far East Tribunal) 
@ttp~hKww.yale.eduflaweWavalonlimtfech.htm). 
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evidently always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Fmetta, 422 U.S. at 825-26 (footnotes and internal citations omitted). 

This common law approach continued in Colonial America, where ''the insistence 
upon a right of self-representation was, if anything, more fervent than in England." Id. at 
826. 

This is not to say that the Colonies were slow to recognize the value of , 

counsel in criminal cases. . . . At the same time, however, the basic right 
of self-representation was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal case to accept as 
his representative an unwanted lawyer. Indeed, even where counsel was 
permitted, the general practice continued to be self-representation. 

Id. at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a view that counsel can be forced upon an 
unwilling defendant for the defendant's own good: 

It is undeniable that in most criminal prosecutions defendants could better 
defend with counsel's guidance than by their own unskilled efforts. But 
where the defendant will not voluntarily accept representation by counsel, 
the potential advantage of a lawyer's training and experience can be 
realized, if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. . . . The right 
to defend is personal . . . . It is the defendant, therefore, who must be free 
personally to decide whether in his particular case counsel is to his 
advantage. And although he may conduct his own defense ultimately to 
his own detriment, his choice must be honored out of 'that respect for the 
individual which is the lifeblood of the law.' 

Fmetta, 422 U.S. at 834 (internal citation omitted). 

Finally, rules of professional responsibility governing attorneys' conduct also 
recognize an individual's right to self-representation. In discussing the formation of a 
client-attorney relationship, one commentary observes "The client-lawyer relationship 
ordinarily is a consensual one. A client ordinarily should not be forced to put important 
legal matters into the hands of another or accept unwanted legal services." Restatement 
3d of the Law Governing Lawyers, American Law Institute (2000), $14. Similarly, 
§1.16(a)(3) of the American Bar Association's Model Rules of Professional 
Responsibility, which exists in each of the Service's rules of professional responsibility, 
"recognizes the long-established principle that a client has a nearly absolute right to 
discharge a lawyer." The Law of Lawyering, Hazard & Hodes, Aspen Law & Business 
2003 (3d ed.), 20-9. 
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Treaties, procedures of international tribunals, Anglo-American common law, 
current domestic law, and rules of professional responsibility are unanimous in 
recognizing a criminal accused's right to self-representation. The only contrary 
provisions are those found in the procedural rules contained in the orders and instructions 
designed to implement the President's Military Order establishing the military 
commissions. 

B. An Accused has a Fundamental Right to Counsel of His Own Choosing 
Before a Military Commission. 

The International Covenant on Civil and Political Rights (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of his own choosing. ICCPR, Article 14(3)(b) and (d); 
AMCHR, Article 8(2)(d); CPHRFF, Article 6(3)(c). The plain language of these 
provisions unequivocally establish such a right. 

Further, the right to counsel of choice is enforced by the both of the current 
international tribunals established to prosecute violations of the law of war. The 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the Intemational 
Criminal Tribunal for Rwanda (ICTR) both allow for representation by counsel of one's 
own choosing before the tribunal. Statute of the ICTY, Article 21(4)(d); Statute of the 
ICTR, Article 20(4)(d). 

Historically, the Nurernburg military tribunals also recognized the right of an 
accused to be represented by counsel his own selection, with two of the tribunals 
requiring only that "such counsel [be] a person qualified under existing regulations to 
conduct cases before the courts of defendant's country, or [be] specially authorized by the 
~ribunal." Interestingly, the military tribunal for the Far East and one of the Nuremberg 
tribunals imposed no limitations on an accused's choice of counsel, althou h the former 
did provide for "disapproval of such counsel at any time by the Tribunal.' L? 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
States Constitution supports the right to counsel of choice; over seventy years ago the 
Supreme Court wrote "it is hardly necessary to say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel of his own 
choice." Powell v. Alabama, 287 U.S. 45,53 (1932). While this right is not absolute, its 
"essential aim . . . is to guarantee an effective advocate for each criminal defendant." 
Wheat v. Unitedstates, 486 U.S. 153, 159 (1988). 

The right of a criminal accused to be represented by counsel of his own choosing 
is widely recognized in international and domestic law as being an essential part of the 

Rule 7(a), Medical Case; Rule 7(a), Uniform Rules, note 2, infra. 
' Article 9(c), Far East Tribunal; Rule 2(d), Nuremberg Proceedings, note 3, i n h  
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right to present a defense. The decision as to who qualifies as an effective advocate for a 
foreign national charged with war crimes before a military commission is an individual 
one which should be permitted each accused. Rules governing military commissions that 
limit an accused's choice of counsel based solely on the counsel's nationality 
impermissibly infringe on the right to present a defense, and thus are inconsistent with 
the law. 

C. The Military Commission Must Respect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are binding law. 
U.S. Constitution, Article VI, Clause 2 ("Treaties made, or which shall be made, under 
the authority of the United States, shall be the Supreme Law of the Land"). The ICCPR 
has been signed and ratified by the United States. Furthermore, the President has ordered 
executive departments and agencies to "fully respect and implement its obligations under 
the international human rights treaties to which [the United States] is a party, including 
the ICCPR." Executive Order 13,107, Section 1 (a), 6 1 Fed.Reg. 68,99 1 (1 998). The 
Executive Order provides that "all executive departments and agencies . . . including 
boards and commissions . . . shall perform such functions so as to respect and implement 
those obligations fully." Executive Order 13,107, Section 2(a). 

The commission is also bound by customary international law. Customary 
international law is developed by the practice of states and "crystallizes when there is 
'evidence of a general practice accepted as law."' Yoram Dinstein, THE CONDUCT OF 
HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004). The United States considers itself bound by customary 
international law in implementing its law of war obligations. Department of Defense 
Directive @ODD) Number 5 100.77, DoD Law of War Program, Dec. 9, 1998, para. 3.1 
("The law of war encompasses all international law for the conduct of hostilities binding 
on the United States or its individual citizens, including treaties and international 
agreements to which the United States is a party, and applicable customary international 
law."); DODD Number 23 10.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug. 18, 1994, para. 3.1 ("The U.S. Military Services shall comply with 
the principles, spirit, and intent of the international law of war, both customary and 
codified, to include the Geneva Conventions."); Field Manual 27-10, The Law of Land 
Warfare, July 1956, Chapter 1, Section I, para. 4 (the law of war is derived from both 
treaties and customary law). 

Finally, Article 21, Uniform Code of Military Justice, which the President cites as 
authority for the military commissions, recognizes that jurisdiction for military 
commissions derives from the law of war. 10 U.S.C. Section 821 (jurisdiction for 
military commissions derives from offenses that "by the law of war may be tried by 
military commission"); see also Manual for Courts-Martial, Part I, para. 1 (international 
law, which includes the law of war, is a source of military jurisdiction). Just as the 
jurisdiction of military commissions are bounded by the law of war, so the procedures 
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followed by military commissions must comply with the law of war, whether it be 
codified or customary. 

The ICCPR, AMCHR, CPHRFF, ICTY and ICTR rules, and United States 
domestic law establish that self-representation and counsel of one's choosing are 
recognized as rights that must be afforded aspart of one's ability to present a defense. 
Additional Protocol I to the Geneva Conventions provides that a court trying an accused 
for law of war violations "shall afford the accused before and during his trial all 
necessary rights and means of defence." Geneva Conventions (1949), Additional 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, The Law of 
Armed Coniict After 9/11: Some Salient Features, 28 Yale J. Int'l L. 319,322 (Summer 
2003)("[the United States] regardrs] the provisions of Article 75 as an articulation of 
safeguards to which all persons in the hands of an enemy are entitled.") 

The military commission is bound by treaties, international agreements, and 
customary international law, all of which recognize an accused's right to self- 
representation and choice of counsel. Any provisions in the President's Military Order, 
or the Military Commission Orders and Instructions, that conflict with those rights are 
unlawful. 

5. Attached Files. 

a. Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, United States v. a1 
Bahlul." 

6. Oral argument. 

Counsel take no position on whether oral argument is required. 

7. Legal authority. 

a. M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: 
Identifying International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 Duke J. Comp. & Int'l L. 235,283 (Spring 1993) 

b. Faretta v. California, 422 U.S. 806,82 1 (1975) 
c. International Covenant on Civil and Political Rights 

(http://www 1 .umn.edu/humanrts/instree/ainstlsl .htm) 
d. American Convention on Human Rights 

(http://www 1 .umn.edu/humanrts/instree/ainstlsl .htm) 
e. Convention for the Protection of Human Rights and Fundamental Freedoms 

(http://www 1 .umn.edu/humanrts/instree/ainstlsl .htm) 
f. Statute of the International Criminal Tribunal for the Former Yugoslavia 

(http:lhww 1 .umn.edu/humanrts/instree/ainstlsl .htm) 
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g. Statute of the International Criminal Tribunal for Rwanda 
(http:/Iwww 1 .~mn.edu/humanrt~/iistree/ainstls 1 .htm) 

h. Nuremberg Trial Proceedings Rules of Procedure 
(http://www.yale.edu/lawweb/avalodimt/imt.htm#rules) 

i. Rules of Procedure Adopted by Military Tribunal I in the Trial of the Medical 
Case (http://www.yale.edu/lawweb/avalon/iit/imt.htrn#rules) 

j. Uniform Rules of Procedure, Military Tribunals, Nuremberg 
(http://www.yale.edu/lawweb/avalonhmt~imt.htm#rules). 

k. Restatement 3d of the Law Governing Lawyers, American Law Institute (2000) 
1. The Law of Lawyering, Hazard & Hodes, Aspen Law & Business 2003 (3d ed.) 
m. Powell v. Alabama, 287 U.S. 45,53 (1932) 
n. Wheat v. Unitedstates, 486 U.S. 153, 159 (1988) 
o. U.S. Constitution 
p. Executive Order 13,107,61 Fed.Reg. 68,991 (1998) 

(http://www.archives.gov/federaI~register/executiveorderexutiveorde. html) 
q. Yoram Dinstein, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF 

INTERNATIONAL ARMED CONFLICT 5 (Cambridge University Press 2004) 
r. Department of Defense Directive Number 5 100.77 

(http://www.dtic.miVwhs/directives/) 
s. Department of Defense Directive Number 23 10.1 

(http://www.dtic.miVwhs/directives/) 
t. Field Manual 27-1 0, The Law of Land Warfare, July 1956 

(http://WWW.usapa.anny.rniV) 
u. Article 21, UCMJ, 10 U.S.C. Section 821 
v. Manual for Courts-Madal 
w. Geneva Conventions (1949), Additional Protocol I 

(http:/hvww 1 .umn.edu/humanrts/instree/ainstlsI .htrn) 
x. William H. Taft, IV, The Law of Armed Conjlict Afer 9/11: Some Salient 

Features, 28 Yale I. Int'l L. 3 19,322 (Summer 2003) (http://www.ihlresearch.org/ihV) 

/sl 
Philip Sundel 
LCDR, JAW,  USN 
Detailed Defense Counsel 

1st 
Mark A. Bridges 
MAJ, JA, USA 
Assistant Detailed Defense Counsel 
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UNITED STATES 
) ANSWERS TO THE PRESIDmG 

v. OFFICER'S QUESTIONS ON THE ISSUE 
OF SELF-REPRESENTATION 

ALI HAMZA SULEIMAN AL BAHLUL ) 

1 October 25.2004 

The following is the Prosecution's responses to the Presiding Oficer's questions concerning 
self-representation. 

a. A candid consideration of the evidence and a statement by counsel concerning 
whether they believe any closed sessions or presentation of protected information will be 
necessary. Part of the answer to this issue will be an explicit statement that a closed session 
or presentation of protected information is, is not, or may be required. 

In our proposed Protective Order, the Accused is entitled to see FOUO and Law 
Enforcement Sensitive information that is considered protected information. We intend to 
introduce a lot of this form of protected information, but it should not create any issues with 
respect to the Accused's access and preparation. 

Depending on the Accused's theory of the case, the Prosecution may introduce a limited 
amount of classified (and thereby protected information) in either the case in chief or in rebuttal. 
The Accused would not be entitled to see unsanitized versions of this information. 

b. The procedural problem involved in having the Commission determine the issue 
of self-representation when the Commission has not been subject to voir dire on behalf of 
Mr. Al Bahlul. (That is, for the Commission to decide a question of fact or law, the 
Commission has to be established. Assume that for the Commission to be established it 
should be subject to voir dire and a decision on challenges. Who will represent Mr. A1 
Bahlul in this process when the question presented to the Commission is who is 
representing him?) 

LCDR Sundel and Major Bridges are the counsel detailed to this Commission. Until 
relieved by competent authority, they are to continue to represent the Accused to include during 
any voir dire. They have previously asked to be relieved by competent authority (Chief Defense 
Counsel), and that request was denied. 

To ensure that ethics issues are not problematic, the Presiding Officer and or Commission 
as a whole should order that LCDR Sundel and Major Bridges represent the Accused through 
voir dire and other preliminary matters. This is consistent with Navy JAGINST 5803.1B Rule 
1.16(c) which states that "when ordered to do so by a tribunal or other competent authority, a 
covered attorney shall continue representation notwithstanding good cause for terminating the 
representation." This is consistent with the ABA Model Rules. 
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Our situation is unique as the Commission as a whole is the finder of fact and law. In a 
traditional situation, the Accused is represented by detailed counsel during the colloquy used to 
determine if the accused qualifies for self-representation. This colloquy is normally only 
conducted in the presence of the judge. 

The Prosecution believes that Detailed Defense Counsel should represent the Accused 
during voir dire and through the colloquy. At that point, the Commission can decide if they 
desire to certify this issue as an interlocutory question. If they decide not to, then current 
Commission Law prevails and the Accused is not entitled to represent himself. If the question is 
certified as an interlocutory question, and if rules are amended to permit self-representation, the 
Accused should be provided the opportunity to conduct additional voir dire in his capacity as a 
pro se defendant. 

It is noteworthy that "the right to self-representation complements the right to counsel 
and is not meant as a substitute thereof." M. Cherif Bassiouni, Human Rights in the Context of 
Criminal Justice: Identifiin~ International Protections and huivalent Protections in National 
Constitutions, 3 Duke J. Comp. & Int'I L. 235,283 (1993). 

c. Should the Appointing Authority consider the challenges made in US v. Hamdan 
and US v. Hicks as reflecting the challenges of any competent counsel and use them for US 
v. A1 Bahlul? Additionally, assuming that members originally appointed to sit on the 
defendant's trial were challenged and removed in the cases of Hamdan and Hicks, are 
those members required to be available for voir dire in US v. al Bahlul? 

This issues appears either moot or at a minimum not yet ripe for discussion. The 
Appointing Authority has already stated his position that ''official orders appointing replacement 
commission members for the cases of. . . United States v. al Bahlul will be issued at a future 
date." We desire to reserve comment until these official orders are issued. 

d. Is self-representation required in order to provide Mr. Al Bablul a full and fair 
trial, and the authority that requires aIlowing the defendant to represent himself 
notwithstanding the current state of Commission Law? . 

The Prosecution's position is that current Commission Law does not permit self- 
representation. The sole basis for certifying this as an interlocutory issue is the requirement that 
a full and fair trial be provided. Based upon the case law identified in the submissions of both 
the Prosecution and the Defense, there appears to be no precedent for denying the opportunity to 
represent oneself (where standby counsel are also appointed), and therefore we believe self- 
representation is necessary for a full and fair trial unless and until the Accused forfeits this 
opportunity. 

e. Are current detailed defense counsel permitted o r  required to argue the issue of 
self-representation to the Commission, given Mr. A1 Bahlul's expressed desire that he does 
not wish detailed counsel to represent him? 
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Yes. As previously discussed, these detailed counsel are to represent the Accused until 
relieved by an appropriate authority. Even in cases where pro se representation is permitted, the 
detailed counsel remain on the case until the colloquy is conducted where the accused 
demonstrates that he is capable of self representation. 

As it is the Prosecution's position that a colloquy should also be conducted, the Accused 
will be provided an opportunity to put on the record his position as to whether he desires to 
engage in self-representation and this will be part of what is forwarded to the Appointing 
Authority should it be certified. 

The discussion of McKaskle v. Wiggins below demonstrates the active role that a standby 
counsel can engage in even against the wishes of the accused. More on point is the case of 
Prosecutor v. Seselj, Case No. IT-03-67-PT, Decision on Prosecution's Motion for Order 
Appointing Counsel, (ICTY Order of May 9,2003). In this case, the Trial Chamber held that 
things are examined on a case by case basis and that even in the case of an accused desiring no 
assistance and wanting to proceed pro se (accused was a qualified lawyer), it was appropriate to 
assign counsel in the interest of justice. Id. at para 20. Permitting counsel to represent such an 
accused in some capacity may be necessary for a "fair trial which is not only a fundamental right 
of the accused, but also a fundamental interest of the Tribunal related to its own legitimacy." Id. 
at para 21. Similarly, Detailed Defense Counsel in this case should zealously represent this 
Accused unless the Accused is permitted to engage in some form of self-representation. Absent 
this requirement, the Prosecution contends that a full and fair trial for the Accused may be 
jeopardized. 

f, If detailed defense counsel are permitted or required to represent the defendant 
on the limited issue of whether self-representation shall be allowed, and detailed defense 
counsel believe that self-representation is not in the defendant's best interests, can or 
should detailed defense counsel argue in favor of self-representation? 

Until this issue is formally resolved either through a Commission decision, or the 
certification of an interlocutory question, the Detailed Defense counsel should argue for self- 
representation on the Accused's behalf. Examining ABA Defense Counsel Standard 4-5.2, while 
not specifically mentioned, the desire to engage in self-representation appears to be the type of 
decision that belongs to the Accused and is not a strategic or tactical decision that belongs to 
counsel. Furthermore Rule 12(c)of the Rules of Professional Responsibility states that a 
"covered attorney shall follow the client's well-informed and lawful decisions concerning case 
objectives, choice of counsel, fonun, pleas, whether to testify, and settlements. 

g. If detailed defense counsel are permitted or required to represent the defendant 
on the limited issue of whether self-represeatation shall be allowed, and detailed defense 
counsel believe that self-representation would deprive the defendant of a full and fair trial, 
can or should detailed defense counsel argue in favor of self-representation? 

The hypothetical is not the situation at hand. Detailed Defense Counsel have been filing 
correspondence for months stating that they believe the Accused is entitled to represent himself. 
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It is recommended that the Commission should not exceed the scope of the question with regard 
to these particular facts in resolving this issue. 

h. Assuming that Mr. Al Bahlul is allowed to represent himself, what procedures 
might be used if there is a closed session from which the defendant is excluded and at which 
evidence is presented to the Commission that the Commission might consider? The answer 
to this issue will not be limited to only an assertion there should be no closed sessions. 

At the outset, the Accused must be told that there may be closed sessions involving 
classified information and that he will not be able to be present at these sessions. Absent an 
affirmative understanding and acknowledgement of this condition, the Accused should not be 
permitted to represent himself. Furthermore, he should be reminded of his decision to engage in 
self-representation and its impact each time we going into a protected session where the Accused 
cannot be present. 

While not directly applicable, under the Classified Information Procedures Act (CIPA), 
court sessions involving classified information are routinely held outside the presence of the 
accused. 18 U.S.C. app. 3 (1980); United States v. bin Laden, 2001 U.S. Dist Lexis 719 
(S.D.N.Y. 2001). In the bin Laden case the defendants were not given security clearances and 
were denied access to the relevant classified information in the case. 

Standby counsel in this case should be required to represent the Accused's interests at 
any closed session where the Accused is not present. Part of this representation should include 
advocating for redacted or sanitized versions of the classified documents that can then be 
provided to the Accused. To the extent not requiring the disclosure of classified information, the 
Accused should also be involved in this process. In bin Laden, a defendant argued that his Sixth 
Amendment right was violated because his attorneys could not effectively confront the evidence 
against him without his input. Id. The court held that mere speculation on this issue would not 
override the compelling interest to protect classified information. Id. The Prosecution can state 
in good faith that it does not intend to introduce more than a few pages of classified information 
against the Accused, and depending on the Accused's strategy, there may be no need to 
introduce any classified information. 

The Moussaoui case demonstrates that such closed sessions can be held with the absence 
of a pro se defendant who is not being cooperative with his standby counsel. In the context of an 
a1 Qaida member charged with a conspiracy to commit acts of terrorism transcending national 
boundaries, it was held that the interest of the United States in protecting national security 
information outweighed the pro se accused's desire to review the information. United States v. 
Moussaoui, 2002 U.S. Dist. Lexis 16530 (E.D. Va. August 23,2002) 

i. Assuming that Mr. Al Bahlul is allowed to represent himself, how would stand-by 
counsel be appointed and how would they communicate with Mr. A1 Bahlul? 

The Commission could rule that standby counsel are required and could order the Chief 
Defense Counsel to appoint standby counsel. The Commission is permitted great discretion in 
defining the role of standby counsel. A starting point would be to ask the Accused how he 
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prefers to communicate with standby counsel. Regardless, standby counsel would need to be 
present at all stages in the proceedings and available to perform any and all functions the 
Commission deems appropriate for a full and fair trial mindful of the fact that the Accused be 
permitted to represent himself both in fact and in appearance. 

The Military Commission is unique in having the entire panel as finders of fact and law. 
Throughout any commission trial, they will be exposed to a variety of evidence they would not 
ordinarily see and arguments they would not ordinarily hear if solely finders of fact. While it is 
true that the greater role of standby counsel is at times justified because they perform actions 
outside the presence of the jury, the Commission system is built around experienced, proven 
officers who must be entrusted to maintain the perspective that the Accused is making his own 
trial decisions. Furthermore, the Supreme Court has ruled that a categorical bar on participation 
by standby counsel in the presence of the jury is unnecessary. McKaskle v. Wimins, 465 U.S. 
168, 18 1 (1984) 

In McKaskle, standby counsel were quite active as they frequently expressed their views 
to the judge, made motions, dictated proposed strategies into the record, and registered 
objections to the prosecution's evidence. Id at180. There were even open disagreements 
between the accused and his standby counsel. a. at 18 1. However, the trial judge cautiously 
and correctly was quick to opine that any conflicts between the tactical calls of the accused and 
standby counsel would be resolved in favor of the accused. a. 

In McKaskle, the Supreme Court saw a more active role for standby counsel as needed 
for a just trial. The Court specifically reversed the judgment of a lower court that had held that 
"standby counsel is to be seen and not heard" and that his "presence is there for advisory 
purposes only, to be used or not used as the defendant sees fit." Id. at 173. 

The Supreme Court specifically said that there is no infringement of pro se rights when 
standby counsel assists in: (1) helping to overcome routine procedural or evidentiary obstacles; 
(2) assisting in the introduction of evidence; (3) helping to object to evidence the accused clearly 
does not want admitted; and (4) ensuring the accused complies with basic courtroom protocol 
and procedure. a. at 183. What is clear is that the accused's lack of desire for standby counsel 
is not a "free pass" for standby counsel to abandon playing an important and significant role in 
the trial. 

The Seseli Trial Chamber has provided excellent guidance on the role of standby counsel 
that should be the Commission's starting point in defining this role. It includes requiring standby 
counsel to: 

(1) assist the accused in pretrial preparation when requested by the accused; 

(2) assist the accused in presentation of the trial case when the accused requests; 

(3) receive copies of all court filings and discovery; 

(4) be present in the courtroom for all proceedings; 
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(5) be actively engaged in substantive preparation of the case; 

(6) address the Court when requested by the accused or Trial Chamber; 

(7) offer advice or suggestions to the accused when they see fit; 

(8) question protected or sensitive witnesses when so ordered; ind 

(9) take over representation if accused forfeits ability to proceed pro se. 

j. Assuming that Mr. Al Bahlul is allowed to represent himself, how would the issues 
of access to evidence be handled? 

The majority of the evidence is FOUO or Law Enforcement sensitive and the Accused is 
entitled to see this evidence. If it is classified, the Standby counsel would have to view it on the 
Accused's behalf, and consistent with the Accused's interests, they could represent the Accused 
in a quest to obtain declassified sanitized versions of the evidence. 

k. Assuming that Mr. Al Bahlul is allowed to represent himself, is there any 
requirement that those matters to which the defense is entitled under Commission Law - 
less classified o r  protected information - must be translated into the defendant's language? 

The Accused should maintain the relationship he has with his current translator and this 
translator should be available to either read or translate documents for the Accused as the 
Accused deems necessary for him to adequately represent himself. There is no independent 
burden on the Prosecution to translate every document. 

1. Assuming that Mr. Al Bahlul is allowed to represent himself, is there any 
requirement that the accused be allowed access to that information o r  those sessions that he 
would not have access to were he being represented by detailed defense counsel under the 
current state of Commission Law? 

No. Consistent with Moussaoui and other cases, one does not get access to classified 
evidence or evidence he is otherwise not entitled to see simply because he engages in self- 
representation. As the case law holds, so long as the Accused is informed up front of the 
limitations he will experience should he desire to pursue self-representation, it is completely 
permissible to have standby counsel represent his interests with respect to this evidence. 

m. Assuming that Mr. Al Bahlul is allowed to represent himself, what are the 
consequences of, possible uses of, and ability of the Commission to consider any and all 
statements made by Mr. A1 Bahlul, while representing bimself a t  times when Mr. a1 Bahlul 
is not a witness? 
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The standard for admissibility is does the evidence have probative value to a reasonable 
person. If in the course of engaging in self-representation the Accused says something that has 
probative value to a reasonable person in relation to this case, it qualifies as admissible evidence. 
Just as the Accused has previously made admissible incriminating statements on the record, his 
self-representation does alter his status and provide him greater protection. 

n. Assuming that Mr. Al Bahlul is allowed to represent himself, the methods by 
which Mr. A1 Bahlul would be able to control his notes and other working documents given 
his current status and security precautions taken with detainees? 

At the time of this filing, I have not resolved this issue with JTF GTMO personnel. We 
will continue to pursue an answer. 

o. Any other problems or  issues which might arise from allowing Mr. A1 Bahlul to 
represent himself. 

Not aware of any at this time. - 
Commander, JAGC, U.S. Navy 
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INTEREST OF THE AMICUS C U R M  ' 
Lieutenant Commander Philip Sundel and Major Mark A. 

Bridges are military counsel detailed to represent Ali Hamza 
Ahmad Sulayman a1 Bahlul, a detainee at Guantanamo Bay, 
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and printing costs were paid by the Office of the Chief Defense Counsel, 
Office of Military Commissions. 
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Cuba, before a military commission convened to try "war 
crimes" pursuant to the President's Military Order of Novem- 
ber 13, 2001.~ The views expressed in this brief do not 
represent the official views of the United States Government. 

Lieutenant Commander Sundel and Major Bridges submit 
this brief to highlight the importance of the conhntation 
issue addressed in Rumsfeld v. Hamdan to the related issue 
of self-representation presently being considered by Mr. a1 
Bahlul's military commission-for Mr. al Bahlul to be able to 
exercise the right of self-representation in a meaningful way 
the related right of conhntation must also exist. 

At his initial hearing on August 26, 2004, Mr. a1 Bahlul 
told the military commission that he wanted to represent him- 
self during his trial for war crimes.' The Presiding Officer 
informed Mr. a1 Bahlul that the military commission rules did 
not allow an accused to represent himselc4 a statement that is 
consistent with the existing provisions governing military 
commissions.' Nonetheless, the Presiding Officer directed 
the defense and prosecution to file briefs related to the self- 
representation issue, and stated he would not schedule further 
proceedings until a higher authority resolved the issues6 

2Military Order of Nov. 13, 2001, 66 Fed. Reg. 57,833 (Nov. 16, 
2001). 

' Dep't of Defense, Unoficial Transcript of Initial Hearing Before a 
Military Commission, United States v. a1 Bahlul, at 6-7, 15, available 
at h~tp.J/ww.defenselink.miYnews/Nov2004/d20041109hearing.pdf (vis- 
ited Dec. 2 1,2004). 

Id. at 6. 

' Military Commission Order No. 1, para. 4(C)(4), 32 C.F.R 4 9.4(c) 
(an accused "must be represented at all relevant times by Detailed De- 
fense Counsel."); Military Commission instruction No. 4, para. 3D(2), 32 
C.F.R. 4 13.3(c) ( "Detailed Defense Counsel shall represent the Accused 
. . . notwithstanding any intention expressed by the Accused to represent 
himself.") 

Note 3, supra, at 19-20. 
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Ultimately, the prosecution agreed that an accused tried 
before a military commission must be afforded the right to 
represent himself? Subsequent to that concession the Ap- 
pointing Authority for Military Commissions continued all 
proceedings in the case, pending appointment of new com- 
mission members. While Mr. al Bahlul's request to represent 
himself was never acted on by the military commission, it is 
likely that it will be honored once commission proceedings 
resume. 

SUMMARY OF ARGUMENT 

There is no question more fundamental to a criminal pro- 
ceeding than the question of who will represent the defendant. 
The answer 'to that question will shape the course of the 
proceeding. There is no right more fundamental than the 
right of a defendant to choose to represent himself. Domestic 
and international law recognize that right as being an indis- 
pensable element of a fair criminal process. Amicus antici- 
pates that Mr. a1 Bahlul's request to represent himself before 
his military commission will be granted soon after his com- 
mission proceedings resume. 

Along with recognizing the fundamental right of self- 
representation, however, military commissions must also be 
required to recognize the .related right of an accused to be 
present at his own trial and to confront the witnesses against 
him. Otherwise, the power that presently exists to involuntar- 
ily exclude Mr. a1 Bahlul from closed sessions of his trial will 
render his right of self-representation meaningless. Since 
the right of confrontation inevitably impacts the right of 
self-representation, it is appropriate for the Court to grant 
Petitioner's request for a writ of certiorari prior to judgment 

' Dep't of Defense, Prosecution Response to Defense Memo for 
Self-Representation and Right to Choice of Counsel, Unifed States v. a1 
Bahlul, available at http~l~~~.defenselink.miVnews~Oct2004ld20041 
006pro.pdf (visited Dec. 21,2004). 
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to address the District Court's recognition of the right of 
confrontation. 

The right of self representation is integrally bound up with 
the second question presented in this case, that the "military 
commission . . . lacks jurisdiction and is improperly consti- 
tuted because it . . . violates the Uniform Code of MiIitary 
Justice and other federal guarantees." As the decision below 
recognized, a defendant's right to be present and to confront 
the witnesses against him is fundamental. The military com- 
mission abridges this fundamental right, asserting that the 
presence of counsel alone is enough. The view that a military 
commission is not bound by the longstanding right of 
confrontation, and that the President has the raw power to 
abridge these rights, cannot be correct. Judge Robertson 
disagreed on this specific question, finding that a defendant 
cannot be excluded from the courtroom. Should this Court 
affirm Judge Robertson's decision, it will necessarily end the 
uncertainty around the right to self-representation in the com- 
mission. This Court should grant certiorari before judgment 
to resolve this matter, which impacts not only Hamdan, but 
Bahlul and every defendant who will face a commission. 

More generally, the need for certiorari before judgment has 
grown extreme because the Hamdan case has generated a 
crisis of uncertainty in the commission process. Indeed, the 
two other judges in the federal courts who have military 
commission cases before them have formally placed those 
cases in abatement pending the outcome of Petitioner's case. 
al Qosi v. Bwh, Civ. No. 04-1937 (PLF) (D.D.C. December 
17, 2004) (order), infia App. A; Hicks v. Bush, Civ. No. 02- 
CV-0299 (CKK) (December 15, 2004)(oder), infia App. B. 
The commissions are halted, no one knows what the rules are, 
and the defendants Languish waiting, perhaps for years, for 
ultimate resolution of these weighty matters. Such uncertainty 
is bad for accused and counsel, bad for the commissions 
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themselves, and bad for the interest in prompt and speedy 
justice. 

ARGUMENT 

I. THE RIGHT OF SELF-REPRESENTATION IS A 
FUNDAMENTAL TRIAL RIGHT APPLICABLE 
TO MILITARY COMMISSIONS. 

One of the first matters addressed in any criminal proceed- 
ing is the question of who will represent the defendant. It is a 
decision that is central to the entire proceeding, and one 
which will affect all that follows. The central nature of this 
question is illustrated by the fact that the right of a defendant 
to choose to represent himself is universally recognized as a 
fundamental right in criminal trials. As the Court concluded 
in Faretta v. California, 422 U.S. 806 (1975), the right is 
implicit in the Sixth Amendment of the United States 
Constitution, and was long recognized in English and Colo- 
nial jurisprudence as one of the indispensable guarantees of a 
fair criminal justice system. 

The CourC opined in Faretta that "forcing a lawyer upon an 
unwilling defendant is contrary to his basic right to defend 
himself if he truly wants to do so." 422 US. at 817. In 
surveying the history of self-representation in English crimi- 
nal jurisprudence the Court concluded that only one tribunal 
"adopted a practice of forcing counsel upon an unwilling 
defendant in a criminal proceeding"-the Star Chamber. Id. 
at 821. A proceeding of "mixed executive and judicial char- 
acter . . . . the Star Chamber has for centuries symbolized 
disregard of basic individual rights." Id 

Soon after the disestablishment of the Star Chamber the 
right of self-representation was formally recognized in Eng- 
lish law: 

The 1695 [Treason Act] . . . provided for court appoint- 
ment of counsel, but only if the accused so desired. 
Thus, as new rights developed, the accused retained his 
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established right 'to make what statements he liked.' The 
right to counsel was viewed as guaranteeing a choice 
between representation by counsel and the traditional 
practice of self-representation, . . . At no point in this 
process of reform in England was counsel ever forced 
upon the defendant. The common-law rule . . . has 
evidently always been that 'no person charged with a 
criminal offence can have counsel forced upon him 
against his will.' 

Faretta, 422 U.S. at 825-26 (emphasis in original, footnotes 
and internal citations omitted). 

This common law approach continued in Colonial Arner- 
ica, where ''the insistence upon' a right of self-representation 
was, if anything, more fervent than in England." Id. at 826. 

This is not to say that the Colonies were slow to recog- 
nize the value of counsel in criminal cases. . . . At the 
same time, however, the basic right of self-representa- 
tion was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal 
case to accept as his representative an unwanted lawyer. 
Indeed, even where counsel was permitted, the general 
practice continued to be self-representation. 

Id at 827-28 (footnote omitted). 

The Court has even rejected the view that counsel can be 
forced upon an unwilling defendant for the defendant's own 
good: 

It is undeniable that in most criminal prosecutions defen- 
dants could better defend with counsel's guidance than 
by their own unskilled efforts. But where the defendant 
will not voluntarily accept representation by counsel, the 
potential advantage of a lawyer's training and experience 
can be realized, if at all, only imperfectly. To force a 
lawyer on a defendant can only lead him to believe that 
the law contrives against him. . . . The right to defend is 
personal . . . . It is the defendant, therefore, who must be 
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free personally to decide whether in his particular case 
counsel is to his advantage. And although he may 
conduct his own defense ultimately to his own detri- 
ment, his choice must be honored out of 'that respect for 
the individual which is the lifeblood of the law.' 

Faretta, 422 U.S. at 834 (internal citation omitted). 

The right of self-representation is recognized as well in 
international tribunals. Both of the currently operating ad hoc 
international tribunals for the prosecution of war crimes 
provide for the right of self-representation. Statute of the 
International Criminal Tribunal for the Former Yugoslavia 
(ICTY), art. 21(4)(d), adopted at New York, May 25, 1993, 
S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., at 1-2, 
U.N. Doc. SIRES1827 (1993), reprinted in 32 I.L.M. 1159; 
Statute of the International Criminal Tribunal for Rwanda 
(ICTR), art. 20(4)(d), adopted at New York, Nov. 8, 1994, 
S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., U.N. 
Doc. S/RES/955 (1994), reprinted in 33 I.L.M. 1598. The 
ICTY Appeals Chamber recently reaffirmed this fundamental 
right in holding that the right of self-representation is "an 
indispensable cornerstone ofjustice," and cited Faretta in do- 
ing so. Milosevic v. Prosecutor, Case No. IT-02-54-AR73.7, 
Decision on Interlocutory Appeal of the Trial Chamber's 
Decision on the Assignment of Defense Counsel, Nov. 1, 
2004, at para. 11 .' 

Historic precedence also recognizes the right of self-repre- 
sentation. Rules of procedure governing the post-World War 
I1 Nuremberg military tribunals provided that "a defendant 
shall have the right to conduct his own defense.'" Similarly, 

- - 

' Available at http://www.un.org~icty/milosevidappeaVdecisione/0411 
Ol .hhn (visited Dec. 21, 2004). 

Rule 2(d), Rules of Procedure for the Trial of the German Major War 
Criminals, (Oct. 29, 1945); Rule 7(a), Rules of Procedure Adopted by 
Military Tribunal I in the Trial of the Medical Case (Medical Case); Rule 
7(a), Uniform Rules of Procedure, Military Tribunals, Nuremberg, Re- 
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the war crimes tribunals held in the Pacific theater recognized 
an accused's right to forgo representation by counsel except 
where the Tribunal believed that appointment of counsel was 
"necessary to provide for a fair trial."'0 

Subsequently, the right of self-representation was implic- 
itly guaranteed by the Geneva Conventions of 1949, formally 
adopting it as part of the law of armed conflict in treaties 
ratified by the United States. Common Article 3 of the 
Geneva Conventions requires "regularly constituted court[s] 
affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples" in trials for law of war 
violations or other criminal offenses during armed conflict. 
Geneva Convention Relative to the Treatment of Prisoners of 
War of August 12, 1949, 6 U.S.T. 3316, 74 U.N.T.S. 135 
[hereinafter GPW]." Domestic law, including treaties of the 
United States, as well as customary international law help de- 
fine which judicial guarantees are "recognized as indispensa- 
ble by civilized peoples." 

The first additional protocol to the Geneva Conventions, 
which similarly provides "minimum" guarantees for "persons 
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vised to 8 January 1948 (Uniform Rules), available at http.J/www.yale. 
eddawweb/avalon~imt~imt.htm#des (visited Dec. 21,2004). 

'O Article 9(c), Charter of the International Military Tribunal for the 
Far East (Far East Tribunal), mailable at http.J/www.yale.eduflawweb/ 
avaldimtfecbhtm (visited Dec. 21,2004). 

" Although Common Article 3 is specifically addressed to "armed 
conflict not of an international character," its protections are widely 
recognized as a minimum due process guarantee in all armed conflicts. 
Prosecutor v. Tadic, Case No. IT-94-1-4 ICTY, Trial Chamber, Decision 
of Defense Motion on Jurisdiction, Aug. 10, 1995, at para 67, citing 
Nicaragua v. United States, 1986 I.C.J. 4 (Merits Judgment of 27 June 
1986), available at httpJ/www.un.orglicty/tadiclbialc2/decision-d1008 
95.htm (visited Dec. 20,2004)("the rules contained in common Article 3 
constitute a 'minimum yardstick' applicable in both international and non- 
international armed conflicts."). 
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who are in the power of a Party to the conflict," is another 
source for understanding the "judicial guarantees" protected 
by Common Article 3. Protocol Additional to the Geneva 
Conventions of August 12, 1949, and Relating to the Protec- 
tion of Victims of International Armed Conflicts, June 8, 
1977, art. 75, reprinted in 16 I.L.M. 1391 (1977) bereinafter 
Protocol TI. b u a n t  to Protocol I, persons may only be tried 
by "an impartial and regularly constituted court respecting the 
generally recognized principles of regular judicial procedure, 
which include . . . all necessary rights and means of defense." 
Protocol I, art. 75(4)(a) (emphasis added).12 

The minimum trial rights which the United States is bound 
to afford are reiterated and further defined in human rights 
law such as the International Covenant on Civil and Political 
Rights. G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 
16) at 52, U.N. Doc. A16316 (1966), 999 U.N.T.S. 171, 
entered into force Mar. 23, 1976 [hereinafter ICCPR]. Not 
surprisingly, the ICCPR provides that a "minimum guaran- 
tee" that must be afforded "[iln the determination of any 
criminal charge," is the right of an accused "to defend himself 
in person" if he so chooses. ICCPR, art. 14(3).13 
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"Although the United States has not ratified Rotocol I because of 
disagreement with some of its provisions, the United States considers 
Article 75 of Protocol I to be applicable customary international law. 
William H. T&, IV, The Law of Armed Conflict A@r 9/11: Some Salient 
Features, 28 Yale J .  Int'l L. 3 19,322 (Summer 2003)('[the United States] 
regard[s] the provisions of Article 75 as an articulation of safeguards to 
which all persons in the hands of an enemy are entitled."). 

13 The Executive branch is bound to apply the provisions of the ICCPR 
and Common Article 3, as informed by the customary international law 
recognized in Article 75 of Protocol I, in formulating military commission 
procedures, as both the ICCPR and GPW have been ratified by the United 
States. Their provisions are the "supreme Law of the Land." U.S. CONST. 
art. VI, cl. 2. The Executive branch is not h e  to disregard these individ- 
ual rights, regardless of whetha the treaties are considered self-executing. 
Exec. Order No. 13,107,63 Fed. Reg. 68,991 (1998)(requiring all "execu- 
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The right of self-representation "assures the accused of the 
right to participate in his or her defense, including directing 
the defense, rejecting appointed counsel, and conducting his 
or her own defense under certain circumstances." M. Cherif 
Bassiouni, Human Rights in the Context of Criminal Justice: 
Identifiing International Procedural Protections and Equiva- 
lent Protections in National Constitutions, 3 DUKE J .  COMP. 
& INT'L L. 235,283 (Spring 1993). As even the prosecution 
has acknowledged the applicability of this fundamental 
right,I4 it is anticipated that Mr. a1 Bahlul's request to repre- 
sent himself will be granted once his military commission 
proceedings recommence. 

II. AN ACCUSED'S RIGHT OF SELF-REPRE- 
SENTATION CAN BE RENDERED MEAKLNG 
LESS IF OTHER COMMISSION RULES ARE 
ALLOWED TO DENY HIM THE RIGHT TO BE 
PRESENT AT TRIAL AND TO CONFRONT 
THE WITNESSES AGAINST AIM. 

An accused's right of self-representation can be effectively 
gutted by procedures restricting his right to confront the 
witnesses against him and to be present at trial. Military 
commissions would allow just such a gutting, in the form of 
rules that permit an accused to be excluded from the court- 
room during any proceeding and for a broad and loosely 
defined array of reasons. 

Both the Presiding Officer of an individual military com- 
mission and the Appointing Authority responsible for all 
military commissions may close the proceedings any time one 

Page 102 of 114 

tive departments and agencies . . . including boards and commissions 
. . . to respect and implement [international human rights obligations, 
including the ICCPR] fully ."); JORDAN J. PAUST, INTERNATLONAL LAW AS 
LAW OF THE UNlTED STATES 79 (2d ed. 2003)("Ule President must faith- 
fully execute an otherwise non-self-executing treaty."). 

l4 Note 7, supra. 

RE 119 (a1 Bahlul) 
Pqge 106 of 1 37 

Page 268 



Page 103 of 114 

11 

of them believes that it is justified for "the protection of 
information classified or classifiable 1; information protected 
by law or rule from unauthorized disclosure; the physical 
safety of participants in Commission proceedings, includ 
ing prospective witnesses; intelligence and law enforcement 
sources, methods, or activities; and other national secu 
rity interests." Military Commission Order Number 1, para. 
6B(3) [hereafter MCO No. 11, 32 C.F.R. 4 9.6(b). This 
sweeping authority to close the proceedings may include 
exclusion of the accused from the courtroom. Id. 

The power is not limited to hearings involving the dis- 
cussion of preliminary matters such as discovery or the 
admissibility of evidence. Rather, it extends to any proceed- 
ing, and has already been shown to include voir dire. 
Hamdan v. Rumsfeld, 2004 U.S. Dist. LEXIS 22724 at *12, 
14 (D.D.C. November 8,2004). 

Excluding an accused from essential proceedings would 
effectively deny a pro se accused his right of self-representa- 
tion. Further, forcing counsel representation on a pro se 
accused for the limited purpose of representing him during 
closed sessions, as the prosecution in Mr. al Bahlul's military 
commission has suggested,I5 is no substitute. First, while 
detailed military defense counsel is permitted to remain in the 
courtroom at all times, he is prohibited from disclosing any 
information presented during a closed session to an accused 
that has been excluded from the proceeding. MCO No. 1, 
para. 6B(3). 

Dep't of Defense, Answer to Presiding Officer's Questions on the 
Issue of Self-Representation, para. h, United States v. a1 Bahlul, available 
at http J/~~~.deknselink.miVnewdOct2004/d2004 IO29rep.pdf (visited 
Dec. 2 1,2004). 
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More significantly, the right of self-representation neces- 
sarily includes the right of confrontation, and both of the 
rights belong to the accused, not counsel: 

The Sixth Amendment does not provide merely that a 
defense shall be made for the accused; it grants to the 
accused personally the right to make his defense. It is 
the accused, not counsel, who must be "informed of 
the nature and cause of the accusation," who must be 
'konfionted with the witnesses against him," and who 
must be accorded "compulsory process for obtaining 
witnesses in his favor." 

Faretta v. Calvornia, 422 U.S. at 819 (emphasis added). Any 
suggestion that an unwanted counsel could adequately repre- 
sent the interests of the pro se defendant in a session of trial 
from which the accused has been excluded is a legal fiction. 

It is true that when a defendant chooses to have a lawyer 
manage and present his case, law and tradition may 
allocate to the counsel the power to make binding deci- 
sions of trial strategy in many areas. Cf. Henry v. 
Mississippi, 379 US. 443,451; Brookhart v. Janis, 384 
U.S. 1, 7-8; Fay v. Noia, 372 U.S. 391, 439. This 
allocation can only be justified, however, by the defen- 
dant's consenf at the outs* to accept counsel as his 
representative. An unwanted counsel "represents" the 
defendant only through a tenuous and unacceptable legal 
fiction. Unless the accused has acquiesced in such rep- 
resentation, the defense presented is not the defense 
guaranteed him by the Constitution, for, in a very real 
sense, it is not his defense. 

Id. at 820-21 (emphasis in original). 

A pro se accused must be given "a fair chance to present 
his case in his own way." McKaske v. Wiggins, 465 U.S. 
168, 177 (1984). Because of the danger that multiple defense 
voices will confuse the defendant's message, limits must 
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be placed on "the extent of standby counsel's unsolicited 
participation": 

First, the pro se defendant is entitled to preserve ac- 
tual control over the case he chooses to present to the 
jury. This is the core of the Faretta right. If standby 
counsel's participation over the defendant's objection 
effectively allows counsel to make or substantially inter- 
fere with any significant tactical decisions, or to control 
the questioning of witnesses, or to speak instead of the 
defendant on any matter of importance, the Faretta right 
is eroded. 

Second, participation by standby counsel without the 
defendant's consent should not be allowed to destroy the 
jury's perception that the defendant is representing 
himself. 

Id. at 178 (emphasis in original). Standby counsel does not 
represent the accused and should not be perceived as doing 
so. United States v. Tqlor, 933 F.2d 307, 312 (5th Cir. 
1991)C'the key limitation on standby counsel is that such 
counsel not be r e s p o n s i b l ~ n d  not be perceived to be 
responsible-for the accused's defense. Indeed, in many 
respects, standby counsel is not counsel at all.")(emphasis in 
original). A standby counsel who speaks instead of the 
accused with respect to important matters violates the right of 
self-representation. Unifed States v. McDermott, 64 F.3d 
1448 (1 0th Cir. 1995)(exclusion of accused from thirty bench 
conferences, attended by standby counsel, violated the right 
of self-representation). 

The ability of the pro se accused to present his defense is 
hrther complicated by the structure of military commissions. 
Unlike a court-martial or criminal trial in federal court, where 
issues of law are decided by a judge outside the presence of 
the jury, military commissions are comprised of members 
who serve as both judge and jury. See Military Order of Nov. 
13,2001,66 Fed. Reg. 57,833 5 4(c)(2) (Nov. 16,2001) ("'the 
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military commission sit[s] as the triers of both fact and 
~aw").'~ Thus, all proceedings before a military commission 
will be in the presence of the "jury." Any participation by 
standby or unwanted detailed defense counsel would take 
place before the ever-present military commission "jury." 
Such participation by counsel during a closed session would 
substantially interfere with tactical decisions by the accused 
and be viewed as destroying the commission's perception that 
the accused is representing himself, violating both parts of the 
McKaskle test. 

Standby counsel's participation in the presence of the jury 
is "more problematic" than participation outside the jury's 
presence because "excessive involvement by counsel will 
destroy the appearance that the defendant is acting pro se." 
McKaskle, 465 U.S. at 181. In the presence of the jury, 
standby counsel, even over the accused's objection, may 
assist the accused "in overcoming routine procedural or 
evidentiary obstacles to the completion of some specific task, 
such as introducing evidence or objecting to testimony, that 
the defendant has clearly shown he wishes to complete . . . 
[and] to ensure the defendant's compliance with basic rules of 
courtroom protocol and procedure." Id. at 183 (emphasis 
added). When standby counsel ventures beyond these basic 
procedural functions, the accused's self-representation rights 
are eroded. 

The right to represent oneself cannot be separated from the 
right to confrontation, and the military commission cannot be 
permitted to ignore these two related, fundamental rights. 
Resolution of the question of whether a defendant before a 
military commission is entitled to a meaningful exercise of 

l6 To make matters worse, only one of the commission members-the 
presiding officer-need be a lawyer or "judge advocate." MCO No. 1. 
para. 4A, 32 C.F.R. $ 9.4(a). Thus, a majority of the required 3 to 7 
commission members are likely to be non-lawyers. Id. 
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the right of self-representation is sufficiently central to the 
conduct of military commissions to justify the Court address- 
ing the related confrontation issue presented in Petitioner's 
request for a writ of certiorari before judgment. Resolution of 
the correctness of Judge Robertson's recognition of the right 
of confrontation will also lift the veil of uncertainty presently 
surrounding all military commissions." See a1 Qosi v. Bush, 
Civ. No. 04-1937 (PLF) (D.D.C. December 17, 2004) (order 
abating federal court proceedings pending higher court 
consideration of Hamdan), inja App. A; Hicb v. Bush, 
Civ. No. 02-CV-0299 (CKK) (December 15, 2004)(same), 
infro App. B. 

" Uncertainty surrounding an accused's fundamental rights also 
greatly complicated the ability of counsel to conform to ethical require- 
ments in the performance of their duties. Early resolution of the issues 
raised in Hamdan will facilitate appropriate responses to ethical quan- 
daries that will inevitably arise within the commission process. Con- 
versely, continued uncertainty will make resolution of questions involving 
professional responsibility obligations much more problematic. 
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CONCLUSION 

For the foregoing reasons, amicus Military Attorneys De- 
tailed to Represent Ali Hamza Ahmad Sulayman al Bahlul 
Before a Military Commission urges this Court to grant the 
petition for writ of certiorari before judgment. 

Respectfully submitted, 

MAJOR MARK A. BRIDGES,* 
U.S. ARMY 

LCDR PHILIP SUNDEL, 
U.S. NAVY 

OFFICE OF CHIEF DEFENSE 
COUNSEL, OFFICE OF 
MILITARY COMMISSIONS, 
OFFICE OF THE SECRETARY 
OF DEFENSE 

1600 Defense Pentagon 
Washington, D.C. 20301 -1600 

* Counsel of Record (703) 607-1 52 1 

December 27,2004 
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APPENDIX A 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 04-1937 (PLF) 

GEORGE W. BUSH, et  al., 
Defendants. 

Page 109 of 114 

ORDER 

Petitioner Ibrahim Ahmed Mamoud al Qosi is a detainee at 
the United States Naval Station at Guantanarno Bay, Cuba. On 
November 8, 2004, Mr. a1 Qosi filed a petition for a writ of 
habeas corpus challenging, inter alia, his continued detention 
at Guantanarno, the United States government's designation of 
Mr. a1 Qosi as an "enemy combatant," and the government's 
intention to subject him to trial by military commission. 

Many of the arguments raised by Mr. a1 Qosi were also 
raised by petitioner Salim Ahmed in Hamdan v. Rumsfeld, 
No. 04-1519 @.D.C. filed Sept. 2, 2004). On November 8, 
2004, Judge Robertson issued a memorandum opinion 
resolving some of those questions in favor of Mr. Hamdan 
and denying the government's motion to dismiss the petition. 
See Hamdan v. Rumsfeld, 2004 U.S. DIST LEXIS 22724. The 
government has noticed an appeal from that ruling, and the 
Court of Appeals for the District of Columbia Circuit has set 
oral argument for March 8, 2005. See Hamdan v. Rumsfeld, 
No. 05-5393 @.C. Cir. filed Nov. 16,2004). 
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In light of the court of appeals' consideration in Hamdan of 
issues that might prove dispositive in this case, and of news 
reports indicating that the government has suspended its 
system for the trial of individuals like Mr. Hamdan and Mr. a1 
Qosi by military commissions at Guantanamo Bay, the Court 
on November 18, 2004 directed the parties to confer and, if 
possible, agree on a stipulation that would hold this case in 
abeyance pending the resolution of Hamdan by the court of 
appeals. The parties, however, could not agree to a stipu- 
lation. Petitioner instead filed a "Statement Opposing Abey- 
ance," and the parties came before the Court for a status 
conference on December 13,2004. 

At the status conference, counsel for petitioner further 
articulated his reasons for opposing abeyance, while the 
government argued in favor of staying proceedings pending 
resolution of Hamdan. The government also tendered to the 
Court a directive from John D. Altenburg, Jr., Appointing 
Authority for Military Commissions in the Office of the 
Secretary of Defense, indicating that the military commission 
proceeding against petitioner would be held in abeyance 
pending resolution of Hamdan by the court of appeals. 
Counsel for the government represented that such abeyance 
will remain in effect until the court of appeals issues its 
mandate in Hamdan. 

Upon consideration of the entire record in this case, and the 
arguments and representations of counsel, it is hereby 

ORDERED that all proceedings in this matter will be held 
in abeyance pending resolution of Hamdan v. Rumsfeld by the 
court of appeals. 

SO ORDERED. 

/s/Paul L. Friedman 
PAUL L. FRIEDMAN 

DATE: December 17,2004 United States District Judge 
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APPENDIX B 

UNITED STATES DISTIUCT COURT FOR THE 
DISTIUCT OF COLUMBIA 

Civil Action No. 02-CV-0299 (CKK) 

DAVID M. HICKS, 
Petitioner, 

v. 

GEORGE W. BUSH, 
President of the United States, et al., 

Respondents. 

Page 111 of 114 

ORDER HOLDING IN ABEYANCE RESPONDENTS' 
MOTION TO DISMISS OR FOR JUDGMENT AS 
A MATTER OF LAW WITH RESPECT TO CHAL- 
LENGES TO THE MILITARY COMMISSION 
PROCESS 

By order dated November 18, 2004, counsel for petitioner 
and respondents were requested to show cause why the 
respondents' motion to dismiss petitioner David M. Hicks' 
claims challenging the legality of military commission 
proceedings should not be held in abeygnce pending 
resolution of the appeal of the recent decision in Hamdan v. 
Rumdeld, 04-CV-1519 (JR), 2004 WL 2504508 (Nov. 8, 
2004) (D.D.C.). 

In response to the show cause order, counsel for 
respondents stated their belief that resolution of the motion in 
this case should be held in abeyance pending appellate 
resolution of Hamdan. Counsel for the petitioner disagreed, 
citing the respondents' unwillingness to delay the trial of Mr. 
Hicks by military commission until this Court had time to 
adjudicate his challenges after resolution of Hamdan. 
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Petitioner's Brief Showing Cause Why This Case Should Not 
be Held in Abeyance, dated November 29,2004, at 5. 

On December 13, 2004, counsel for respondents filed a 
Notice of Recent Issuances informing the Court that "the 
Appointing Authority for Military Commissions has issued a 
formal written directive that any trial in David M. Hicks' 
military commission case . . . shall be held in abeyance 
pending the outcome of the appeal in Hamdan." Notice of 
Recent Issuances at 1. In light of this recent development, it is 
hereby 

ORDERED that resolution of Respondents' Motion to 
Dismiss or for Judgment as a Matter of Law with Respect to 
Challenges to the Military Commission Process shall be held 
in abeyance pending final resolution of all appeals in Hamdan 
v. Rumsfeld. Should the circumstances forming the basis of 
this decision change, counsel may seek reconsideration of this 
Order. 

IT IS SO ORDERED. 
December 1 5,2004 

IS/ Joyce Hens Green 
JOYCE HENS GREEN 
United States District Judge 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE APPOINTING AUTHORlTY 

1640 DEFENSE PENTAGON 
WASHiNGTON, DC 20301 -1640 

APPOINTING AUTHORITY FOX 
MILITARY COMMISSIONS JUN 1 4 

MEMORANDUM FOR CHIEF DEFENSE COUNSEL FOR MILITARY 
COMMISSIONS 

SUBJECT: Request of Detailed Defense Counsel to Modify Military 
Commission Rules to Recognize Right of Self-Representation 

Mr. Ali Hamza Ahmad Suliman a1 Bahlul's request for self- 
representation is denied. Military Commission Order (MCO) No. 1, paragraph 
4(C)(4) states, "The accused shall be represented at all relevant times by 
Detailed Defense Counsel." After consideration of the attached materials, I do 
not support the request to change MCO No. 1. 

Self-representation at a commission is impracticable. An unrepresented 
accused will be unable to investigate his case adequately because of national 
security concerns. An accused confined at Guantanamo, Cuba, who is 
unfamiliar with applicable substantive law, rules of evidence and procedure 
will not be able to present an adequate defense. An accused may not be 
sufficiently fluent in English to understand the nuances of the law. Translation 
requirements will be exponentially magnified. MCO No. 1, paragraph 6(B)(3) 
permits the exclusion of the accused from a hearing because classified or other 
protected information may be presented. Self-representation under these 
unique commission circumstances would be ineffective representation, and 
result'in an unfair proceeding. 

&.&&* John D. Alt n urg, r. 

Appointing ~ u t h G r i t ~  
for Military Commissions 

Attachments: 
1. Memorandum DepSecDef, December 10,2004 (1 page) 
2. Defense Answers to PO Questions, October 25,2004 (5 pages) 
3. Email Detailed Defense Counsel, October 14, 2004 (6 pages) 
4. Prosecution Motion, October 1,2004 (1 0 pages) 
5. Email Detailed Defense Counsel, May I 1, 2004 with memorandum by 

Detailed Defense Counsel, May 1 1,2004 (4 pages) 
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6. Memorandum Chief Defense Counsel, April 26, 2004 (2 pages) 
7. Memorandum Detailed Defense Counsel, April 20,2004 (1 page) 

cc: 
Presiding Officer 
Chief Prosecutor for 'Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1 620 DEFENSE PENTAGON 
WASHINGTON. DC 20301 -1 620 

MEMORANDUM DETAILING DEFENSE COUNSEL 

To: ' Major Thomas A. Flccner, JA, USAR 

Subj: DETAILING LETTER REGARDING MILFARY COMMISSION 
PROCEEDINGS OF ALI HAMZA AHMAD SULAYMAN AL BAHLUL 

1. Pursuant to the authority granted to me by my appointmat as Chief Defense Counsel; 
Sections 4.C and 5.D of Military Orda No. 1, dated August 3 1,2005, and Section 3.B(8) 
of Military Commission Instruction No. 4, dated September 16,2005, you an hereby 
detailed as Military Counsel for all matters relating to Military Conmission procdhg  
involving Ali Hamza Ahmad Sulayman al Bahlul. Your appointmeat exists until such time 
as any W n s  d sentence become final as defined in Section 6.H(2) of Military 
Commission Order No. 1, unless you are excused h m  repesenting Mr. d B W  by a 
cumpetant authority. 

2. In your representation of Mr. al Bahlul, you are directed to review and comply with the 
Mdcnt ' s  Militaxy Order of November 13,2001, "Dctcntioa, Treatment, and Trial of 
Certain Non-Citizens in the War Against Temrism,'' 66 Fed. Reg. 57,833 (Nov. 16,2001X 
Militaty Commission Orders Nos. 1 and 3, Military Commission instructions 1 through 9, 
and all Supplementary Regulations and Instructions issued in auwrdana therewith You 
are directed to ensure that your conduct and activities are consistent with all applicable 
prescriptions and proscriptions. 

3. You are directed to i n f m  Mr. al Bahlul of his rights befm a Military Commission. In 
the event that Mr. al Bahlul choosa to exercise his rights to Selected Military Counsel or 
his right to Civilian Ddense Counsel as his own expease, you shall inform me as soon as 
possible. 

4. In the e m t  that you become aware of a conflict of interest arising h n  the 
representation of Mr. a1 Bahlul before a Military Commission, you shall immediately 
in- me of the nature and facts concaning such confict. You should be aware that in 
addition to your State Bar and Service Rules of Professional Conduct, that by virtue of your 
appointment to the OfIice of Military Commissions you will be attached to the Defmse 
LcgaI Services Agency and will be subject to p r o f e d  supervision by the Deparhnent 
of Menst General Counsel. 
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5. You are directed to inform me of a11 requirements for personnel, office space, 
equipmeat, and supplies necessary for preparation of the dcfease of Mr. al Bahlul. 

~Lfifw Dwight . Sullivan 

c01oue1, United States Marine Corps Reserve 

CC: 
Colonel Monis Davis 
Brigadier General Thomas L. Haningway 
Mr.- 
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Hodges, Keith 

From: Hodges, ~eith- 

Sent: Monday, November 28,2005 10:48 AM 

To: 

Subject: PO 102 C - RE: Representation and Docketing Concerns - US v. Al Bahlul 

MAJ Fleener: 

1. Thank you for the reply - and numbering the paragraphs. 

2. who is- 

ALL: This email and the two below emails will be placed on the filings inventory as PO 102 C 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Colonel Brownback and others, 

Ill number my responses to correspond to your questions/statemenWconcerns in the earlier email. 

1) Iowa and Wyoming. 

2) 1 consider when I intend to see Mr. al Bahul, orwhether I intend to see Mr. al Bahul to be priviliged. Please 
understand though, the translator who was with us at Gitmo belonged to a different defense team. I also believe 
that the prisoner she was there to support has a conflict with Mr. al Bahul. 

3) 1 am not aware of any logistical reasons why I would be unable to see Mr. al Bahul. I dont think JTF allows 
them to use the phone, so that makes it extremely difficult to speak with folks. If there was some way we could be 
able to speak with the prisoners by phone that would really save alot of time. 
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4) Concur. 

5) Concur. 

6) 1 am in the process now of determining my ethical duties. 

7) This is taking some time, but I am working on it. Thank you for the offer of writirlg a letter. Im not sure if I 
need one, but will keep you informed. 

8) Concur. 

Major Tom Fleener 

From: iodi,es,-~Zi - 
Sent: Tuesday, November 22,2005 18: 13 

Subject: Representation and Docketing Conems - US v. At Bahlul 

Your attention is invited to the below email from the Presiding Officer. 

This email will be placed on the filings inventory as PO 102 A. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Mr. Hodges, 

Please send this email to MAJ Fleener, all counsel in the case of US v. Al Bahlul, and the Chief 
Prosecution CounseUChief Defense Counsel. 

Please place your fotwarding m a i l  (containing this one) on the filings inventory as part of the PO 102 
filings sequence. 

COL Brownback 
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MAJ Fleener, 

In connection with your detail "as Military Counsel for all matters relating to the Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman al Bahlul", I need some 
reassurances, information, and actions from you, so that I can make sure that the case is 
docketed in a proper manner. Please respond to this email as soon as you receive it; copying 
all of the parties to whom it is addressed. 

1. What bars are you a member of? 

2. When do you intend to see your client? I ask this question because it is my 
understanding that you did not see him on 15,16, or 17 November 2005, notwithstanding 
that you were in Guantanamo and you had an OMC-provided translator with you. 

3. Do you believe that there is any reason which prevents you from seeing your client? If 
there is a problem with gaining access based on your expressed belief that you do not 
represent Mr. Al Bahlul, please let me know. I am sure that the JTF will allow you access 
when your status as detailed defense counsel is made clear to them. 

4. Insofar as actions are concerned, your status as detailed defense counsel, regardless of 
your beliefs concerning representation, means that you must perform certain duties within 
and for these proceedings. These duties include, but are certainly not limited to: 

a. Communicating with the Presiding Officer, the Assistant to the Presiding Officer, 
the Chief Defense Counsel, and the government on matters which do not constitute 
representation. 

b. Advising the PO, APO, CDC, and the government when responding or 
communicating would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you 

to represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are going to 

represent him. 
f. Any and all other duties of a detailed defense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and 
CDC aware of that fact. You may not wait until the due date to state that you can not 
respond to the requirement or answer the correspondence. This includes, for instance, PO 
101 which has certain due dates laid out in it. 

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine your ability ethically to represent Mr. Al Bahlul, if and when he states that he 
does not want you to represent him. I do not believe that you can make a decision on that 
matter until you see him, so I believe that you must make seeing him your first priority. 
You, obviously, believe that he will decline your services, but I do not think that you can 
make such a judgment without talking to him face to face. Times change and people change 
their decisions; for instance, according to the motion filed on behalf of Mr. Al Bahlul and 
others, he appears to want representation in Federal District Court on the issue of habeas 
corpus at least. 
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7. Wbile you are making tbe arrangements to see Mr. A1 Bablul, you sbould also be 
gatbering information and seeking advice or an opinion on the potential etbical dilemma 
Tbis can not wait. If you want me to send a letter to your bar(s), Tbe Judge Advocate 
General of tbe United States Army, or tbe General Counsel of tbe Department of Defense 
explaining tbe situation or verifying your own letters to tbem, I will do so. If not, when do 
you intend to write these entities? 

8. I draw your attention to tbe provisions of Military Commission Instruction #4 (16 Sep 
05), specifically paragrapbs 3B(11) and 3D. 

Peter E. Brownback III 
COL, JA 
Presiding Officer 
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Hodges, Keith 

Fmm: Sullivan. Dwight. COL. DoD OGC - 
Sent: Thursday, December 01,2005 1 1 :25 AM 

To: 'Hodges, Keith' 

Subject: RE: US v. al Bahlul - Representation 

14 September 2005 

-----Original Message----- 
From: Hodges, Keith - 
Sent: Thursdav, December 01,2005 11:22 
TO: Sullivan, &ht, COL, DOD OGC 
Subject: RE: US v. al Bahlul - Representation 

Thank you, COL Sullivan. 

Would you please advise the date that Mr. al Bahlul provided you this information. 

Thank you. 

Keith Hodges 

From: Sullivan, Dwight, COL, DoD OGC- 
Sent: Thursday, December 01, 2005 11: 14 AM 
To: 'Hodges, Keith' 
Subject: RE: US v. al Bahlul - Representation 

When I met with Mr. al Bahlul, he said the following and specifically authorized the transmission of this 
information to others: 

He said he would not accept Major Fleener as his lawyer. He also specifically directed 
that Major Fleener not visit him in the camps. 

Mr. al Bahlul also made other statements concerning potential representation, but he did not dearly 
authorize disclosure of those statements to others. 

Semper Fi, 
Dwight 

----Original Message---- 
From: Hodges, Keith - 
Sent: 'Thursday, December 01,2005 10:48 
To: Sullivan, Dwight, COL, DoD OGC 
Subject: US v. al Bahlul - Representation 

COL Sullivan, 

Would you mind, please, sending me a reply email concerning what Mr. al Bahlul told you with 
respect to his desires as to counsel. I believe you told me that Mr. al Bahlul authorized you to make 
this matter public. 
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Thank you. 

Keith Hodges 
Assistant to the Presiding Oflicers 
Militanr Commission 

Page 2 of 2 
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Hodges, Keith 

From: Hodges, ~eith- 

Sent: Tuesday. November 22. 2005 6:13 PM 

To: 

Subject: Representation and Docketing Concerns - US v. A1 Bahlul 

Your attention is invited to the below email from the Presiding Officer. 

This email will be placed on the filings inventory as PO 102 A. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Pete ~rownback- 
22,2005 4:54 PM 

Subject: Representation and Docketing Concerns - US v. Al Bahlul 

Mr. Hodges. 

Please send this email to M N  Fleener, all counsel in the case of US v. Al Bahlul, and the Chief Prosecution 
CounseVChief Defense Counsel. 

Please place your forwarding email (containing this one) on the filings inventory as part of the PO 102 filings 
sequence. 

COL Brownback 

MAJ Fleener, 

In connection with your detail "as Military Counsel for all matters relating to the Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman al Bahlul", I need some 
reassurances, information, and actions from you, so that I can make sure that the ease is docketed 
in a proper manner. Please respond to this email as soon as you receive it; copying all of the 
parties to whom it is addressed. 

1. What bars are you a member of? 
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2. When do you intend to see your client? I ask this question because it is my understanding 
that you did not see him on 15,16, or 17 November 2005, notwithstanding that you were in 
Guantanamo and you had an OMC-provided translator with yoo. 

3. Do you believe that there is any reason which prevents you from seeing your client? If there 
is a problem with gaining access based on your expressed belief that you do not represent Mr. A1 
Bahlul, please let me know. I am sure that the JTF will allow you access when your status as 
detailed defense counsel is made clear to them. 

4. Insofar as actions are concerned, your status as detailed defense counsel, regardless of your 
belie& concerning representation, means that you must perform certain duties within and for 
these proceedings. These duties include, but are certainly not limited to: 

a. Communicating with the Presiding Officer, the Assistant to the Presiding Officer, the 
Chief Defense Counsel, and the government on matters which do not constitute representation. 

b. Advising the PO, APO, CDC, and the government when responding or communicating 
would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising t he PO, APO, CDC and the Prosecution w hether your client wants you to 

represent him. 
e. Advising the PO AP0,CDC and the Prosecution whether you are going to represent 

him. 
f. Any and all other duties of a detailed defense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and CDC 
aware of that fact. You may not wait until the due date to state that you can not respond to the 
requirement or answer the correspondence. This includes, for instance, PO 101 which has certain 
due dates laid out in i t  

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine your ability ethically to represent Mr. Al Bahlul, if and when he states that he does not 
want you to represent him. I do not believe that you can make a decision on that matter until you 
see him, so I believe that you must make seeing him your first priority. You, obviously, believe 
that he will decline your services, but I do not think that you can make such a judgment without 
talking to him face to face. Times change and people change their decisions; for instance, 
according to the motion filed on behalf of Mr. Al Bahlul and others, he appears to want 
representation in Federal District Court on the issue of habeas corpus at least. 

7. While you are making the arrangements to see Mr. A1 Bahlul, you should also be gathering 
information and seeking advice or an opinion on the potential ethical dilemma. This can not wait. 
If you want me to send a letter to your bar(s), The Judge Advocate General of the United States 
Army, or the General Counsel of the Department of Defense explaining the situation or verifying 
your own letters to them, I will do so. If not, when do you intend to write these entities? 

8. I draw your attention to the provisions of Military Commission Instruction #4 (16 Sep 05), 
specifically paragraphs 3B(ll) and 3D. 

Peter E. Brownback III 
RE 119 (a1 Bahlul) 
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COL, JA 
Presiding Officer 
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Hodges, Keith 

From: Hodges. Keith 

Sent: Tuesday, November 22,2005 637 PM 

To: 0 
Cc: Hodges, Keith; Brownback, Peter COL PO ( ~ o r n e ) m  

Subject: FW: Representation Concerns - US v. Al Bahlul - PO 102 B 

Your attention is invited to the below email from the Presiding Officer. 

This ernail will be placed on the filings inventory as PO 102 B. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

To: keith - 1 -.work 
Subject: Representation Concerns - US v. Al Bahlul 

Mr. Hodges. 

Please send this email to the Chief Defense Counsel and MAJ Fleener. 

Please place your forwarding email (containing this one) on the filings inventory as part of the PO 102 filings 
sequence. 

COL Brownback 

COL Sullivan 

1. In addition to our telephone conversation of 16 November with myself and MAJ Fleener in 
Guantanamo and you in Washington, I have provided you a copy of PO 101. I also cc'd you on a 
letter I sent to MAJ Fleener today. 

2. It is obvious that I have concerns about insuring that Mr. A1 Bahlul is provided 
representation in accordance with Commission Law. I t  is also obvious that I am concerned about 
MAJ Fleener's "legal-ability" to provide that representation. I am not in an wa commentin 
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upon his professional abilitie o r  capabilities; instead, I am concerned that he may feel that his 
ethical responsibilities outweigh his duties under Commission Law and your detailing 
memorandum of 3 November 2005. 

3. I do not claim to know the reaction of MAJ Fleener's state bar(s) to his perceived ethical 
dilemma. Nor do I know what The Judge Advocate General of the United States Army or  the 
General Cornsel of the Department of Defense will say about his ethical dilemma, However, I do  
need to know what actions MAJ Fleener and you are going to take concerning representation of 
Mr. A1 Bahlul. I realize that there may be a delay of some sort in making a decision, but the delay 
can not be unnecessarily prolonged. 

4. Commission Law puts certaln responsibilities upon all parties In the commission process, 
including you, MAJ Fleener, and myself. It is not my responsibility to represent or  provide a 
judge advocate to represent Mr. A1 Bahlul. However, it is my responslbility to bring his case to 
trial in an expeditious manner. Currently, the issue of representation is the major problem I face 
in docketing the case. Whatever resolution MAJ Fleener reaches, I must know it as soon as 
possible. 

5. I am not MAJ Fleener's supervisor; I am, however, the one appointed to the commission 
established to try a person whom he has been detailed to represent. As such, my concerns are 
focused upon trying Mr. A1 Bahlul, whereas, until this issue is resolved, you and MAJ Fleener may 
have a different focus. Be that as it may, none of us will be able to reach a resolution until the 
initial question is answered: Does Mr. A1 Bahlul want to have MAJ Fleener represent him? 

6. I was surprised when informed that while MAJ Fleener was in Guantanamo with an OMC- 
provided translator, he did not see his client. If there is something in the JTF procedures which 
kept him from seeing his client, I need to know so that I can take whatever measures that are  
available to me to insure it does not happen again. 

7. Not only have I read a11 of the paperwork contained in PO 102, I also participated in the 
discussion on the record with Mr. Al BahluL However, that was in late August of 2004 - a s  
recently as 27 October 2005, certain attorneys have stated in court filings that Mr. A1 Bahlul did 
want representation - a t  least in a habeas corpus proceeding. At this point in time, no one knows 
what Mr. Al Bahlul wants in connection with MAJ Fleener. The onty way in which we are going 
to know anything is for MAJ Fleener to meet with his client. 

8. Please advise soonest whether you believe anything I have raised above is somehow inconsistent 
with how you see our individual and collective responsibilities. 

COL Brownback 
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Hodges, Keith 

From: Hodges. ~ e i t h  - 
Sent: Monday, November 28,2005 10:48 AM 

To: 

Subject: PO 102 C - RE: Representation and Docketing Concerns - US v. Al Bahlul 

MAJ Fleener: 

1. Thank you for the reply - and numbering the paragraphs. 

2. ~ h o  is- 

ALL: This email and the two below emails will be placed on the filings inventory as PO 102 C 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
Miliirv Commission 

From: Fleener, Tom, MAJ DoD GC- 

Subject: RE: Representation and Docketing Concerns - US v. Al Bahlul 

Colonel Brownback and others, 

Ill number my responses to correspond to your questionslstatementsl~~ncems in the earlier email. 

1) Iowa and Wyoming. 

2) 1 consider when I intend to see Mr. al Bahul, or whether I intend to see Mr. al Bahul to be priviliged. Please 
understand though, the translator who was with us at Gitmo belonged to a different defense team. I also believe 
that the prisoner she was there to support has a conflict with Mr. al Bahul. 

3) 1 am not aware of any logistical reasons why I would k unable to see Mr. al Bahul. I dont think JTF allows 
them to use the phone, so that makes it extremely difficult to speak with folks. If there was some way we could be 
able to speak with the prisoners by phone that would really save alot of time. 
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4) Concur. 

5) Concur. 

6) 1 am in the process now of determining my ethical duties. 

7) This is taking some time, but I am working on it. Thank you for the offer of writing a letter. Im not sure if I 
need one, but will keep you informed. 

8) Concur. 

Major Tom Fleener 

Subject: Representation and Docketing Concerns - US v. Al Bahlul 

Your attention is invited to the below email from the Presiding Officer. 

This email will be placed on the filings inventory as PO 102 A. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
Military Commission 

To: ke i i  - 1 -'work 
Subject: Representation and Docketing Concerns - US v. Al Bahlul 

Mr. Hodges, 

Please send this email to MAJ Fleener, all counsel in the case of US v. Al Bahlul, and the Chief 
Prosecution CounsellChief Defense Counsel. 

Please place your forwarding email (containing this one) on the filings inventory as part of the PO 102 
filings sequence. 

COL Brownback 
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MAJ Fleener, 

In connection with your detail "as Military Counsel for all matters relating to the Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman al Bahlul", I need some 
reassurances, information, and actions from you, so that I can make sure that the case is 
docketed in a proper manner. Please respond to this email as soon as you receive it; copying 
all of the parties to whom it is addressed. 

1. What bars are you a member of? 

2. When do you intend to see your client? I ask this question because it is my 
understanding that you did not see him on 15,16, or 17 November 2005, notwithstanding 
that you were in Guantanamo and you had an OMC-provided translator with you. 

3. Do you believe that there is any reason which prevents you from seeing your client? If 
there is a problem with gaining access based on your expressed belief that you do not 
represent Mr. Al Bahlul, please let me know. I am sure that the JTF will allow you access 
when your status as detailed defense counsel is made clear to them. 

4. Insofar as actions are concerned, your status as detailed defense counsel, regardless of 
your beliefs concerning representation, means that you must perform certain duties within 
and for these proceedings. These duties include, but are certainly not limited to: 

a Communicating with the Presiding Officer, the Assistant to the Presiding OtEcer, 
the Chief Defense Counsel, and the government on matters which do not constitute 
mpresentation. 

b. Advising the PO, APO, CDC, and the government when responding or 
communicating would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you 

to represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are going to 

represent him. 
f. Any and all other duties of a detailed defense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and 
CDC aware of that fact. You may not wait until the due date to state tbat you can not 
respond to the requirement or answer the correspondence. This includes, Qr instance, PO 
101 which has certain due dates laid out in it. 

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine your ability ethically to represent Mr. A1 Bahlul, if and when he states that he 
does not want you to represent him. I do not believe that you can make a decision on that 
matter until you see him, so :I believe that you must make seeing him your first priority. 
You, obviously, believe that he will decline your services, but I do not think tbat you can 
make such a judgment without talking to him face to face. Times change and people change 
their deeisionq for instance, according to the motion fded on behalf of Mr. A1 Bahlul and 
others, he appears to want representation in Federal District Court on the issue of habeas 
corpus at least. 
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7. While you are making the arrangements to see Mr. Al Bahlul, you should also be 
gathering information and seeking advice or an opinion on the potential ethical dilemma 
This can not wait. If you want me to send a letter to your bar@), The Judge Advocate 
General of the United States Army, or the General Counsel of the Department of Defense 
explaining the situation or verifying your own letters to them, I will do so. If not, when do 
you intend to write these entities? 

8. I draw your attention to the provisions of Military Commission Instruction #4 (16 Sep 
05), specifically paragraphs 3B(11) and 3D. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

1610 DEFENSE P E N T A W  
WASHINGTCa. DC aWO1-1610 

MEMORANDUM FOR PRESIDING OFFICER 

SUBJECT: Defense Representation in al Bahlul 

1. References: 

a. Anny Regulation 27-26, 1 May 1992 (Rules of Professional Conduct for Lawyers) 
http: //m .apd.army,mil/pdff iles/r27-26 .pdf 

b. Iowa Code of Professional Responsibility, 20 April 2005 
h o o  
nd%2OConducto/a200h200/0284- 1 5-05%29. oBf 

c. Wyoming Rules of Professional Conduct for Attorneys at Law. 1 April 2002 
ht ://co state .u 

2. Input has been invited concerning the ability of an Amy judge advocate to refbse to represent 
an accused before this Military Commission where said accused has expressly stated he does not 
want representation by any judge advocate. The circumstances of the refusal are that said judge 
advocate has been properly detailed to the case and the rules of the M:ilitary Commission require 
denial of s e l f - r e p d o n .  

3. It is the prosecution's position that an Army judge advocate, regardless of cimnnstances, may 
not ethically refuse to represent an accused unIas and until he is relieved by competent 
authority. Army Rule I .I6 (Reference a) makes it cleilr that one shall not represent a client if 
one is dismissed by said client, with one exception: 

1.16 (c) When ordered to do so by a tribunal or other oompetent authority, a 
lawyer shall continue representation notwithstanding good cause for terminating 
the representation. 

4. Iowa Rule 32.1 .I q c )  (Reference b) has identical language to Army Rule 1.16Cc). 
excepting the words "or other competent authority." Wyoming Rule 1.1qc) (Reference 
C) has the same language as the lowa Rule, except "shall" is replaced by "may." The 
permissive language of the Wyoming Code does not ethically prevent the representation 
if ordered to do so by a tribunal, which means the directive language of both the Army 
and Iowa Codes control the issue. 

5. The Cominent section to Army Rule I .16 concerning continued representation 
notwithstanding good cause, states "[n@twithstandiig the existence of good cause fbr 
terminating representation, a lawyer appointed to represent a client shall continue such 
representation until relieved by competent authority." With regard to discharge by the 
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client, the Comment states "[wlhether a cIient can release appointed counsel may depend 
on applicable law."' Applicable commission law does not provide for a defendant to 
represent himself. Therefore, legal representation of the accused is even more paramount 
here than at any other legal f o m .  An accused cannot be allowed to manipulate and 
delay his case by firing appointed counsel. 

6. In the context of this Military Commission, it is clear the Army judge advocate has 
been properly detailed. He cannot then withdraw from representation, even if dismissed 
by h e  accused, without permission from competent authority. Competent authority 
differs according to the circumstances. In a trial by court-martial, competent authority is 
the appointing authority prior to trial and the military judge once td begins.2 At this 
Military Commission, that would translate to the Chief Defense Counsel prior to 
commencement of the tribunal, and the Presiding Officer once it has commenced. 

Prosecutor 
Office of Military Commissions 

' This lanyage is virtually identical in the respecti* c-a of both Ref- b d  C. ["'whether a client 
CM discharge appointed counsel may depend on applicable law." Iowa Rule 32.1.16 (Refcrencc b). "Whether a 
client mag discharge appointed counsel may depend on applicable law." Wpming Rulc 1.16 (Rcfmnce c)]. 
(Emphasis added) 

&, AR 27-26. Rule 1 .I6 (Comment to Cwtinued RepreseMion Notwilkst~nding Good Cause). 
n 
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Decision of the Presiding Officer - Scheduling of a Jan 2006 Session in al Bahul 

Hodges, Keith 

Page 1 of 2 

From: Hodpes, ~eith- 
Sent: Thursday, December 01,2005 6:32 PM 

To: 

Subject: Decision of the Presiding Officer - Scheduling of a Jan 2006 Session in al Bahul 

1. The Presiding mcer has personally and carefully considered the emails pasted below with respect to 
whether a session in the case of US v. a1 Bahlul should be held the week of 9 Jan 06. 

2. The charges against Mr. Al Bahlul were referred to a military commission for trial on 28 June 2004. 
As of today, there is no judge advocate who is willing to stand up and say, "I represent Mr. Al Bahlul." 
A review of the PO 102 filings series will reveal the problems involved in determining Mr. Al Bahlul's 
representation and counsel rights. 

3. The Presiding Oflicer, based on his years of experience as a judge advocate, believes that having 
experienced trial lawyers such as MAJ Fleener present instruction to military attorneys who are or will 
become trial advocates is important. On balance however, the needs to resolve important issues with 
respect to Mr. al Bahlul, to include his representation which has been pending for over one year, 
outweighs the need to have a specific judge advocate present the class or classes in trial advocacy. There 
is only one person detailed to represent Mr. al Bahlul, but there are many judge advocates who can 
present quality instruction in trial advocacy generally and voir dire specifically. 

4. Presuming that MAJ Fleener's statement in his email of 4:25 PM of today (pasted below) that he is 
scheduled to teach at the AF JAG school was a request for delay, the Presiding Officer has denied the 
request. The session scheduled for the week of 9 Jan 2006 at GTMO shall be held, and MAJ Fleener will 
be present at it. 

BY ORDER OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

I am scheduled to teach at the Air Force JAG School that week. 
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Decision of the Presiding Officer - Scheduling of a Jan 2006 Session in a1 Bahul 

Tom Fleener 

Page 2 of 2 

subject: US v. al iahiul- Jan 2006 session 
- 

To all counsel in US v. al Bahlul. 
The Presiding Officer intends to hold the initial restart session in this case during the week of 9 Jan 2006. 
The specitic date(s) will be provided later. This session will cover counsel rights and representation, and all 
counsel will be prepared to conduct voir dire of the Presiding Officer and discuss motions schedules and 
dates, and docketing of future sessions. 

Any counsel who believes that slhe has a valid reason why the session can not or should not be held at the 
time indicated will respond immediately. This includes both personal and legal reasons. 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

RE 120 (a1 Bahlul) 
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